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The mgority of the voting employees in the petitioned-for unit did not vote to be
represented by the Petitioner for the purposes of collective bargaining. After the eection,
the Petitioner timely filed objections to conduct affecting the results of the eections. Al
parties were afforded afull and complete opportunity to be heard, to examine and cross-
examine witnesses, to present evidence pertinent to the issues, and to file briefs after the
concluson of the hearing. The following congtitutes my findings of fact with regard to

the objections at issue in this proceeding. Based on the record presented at the hearing, |

recommend that Petitioner’s Objection Nos. 1, 2, 3,4, 5,6, 7, 8,9, 10, 11, 12, 16, 17, 18,



19, 20, 22, 23, 24, and 27 be overruled, and that a Certification of Results of Election be
issued.

Procedur al Backaground

Pursuant to a stipulated eection agreement, an eection by secret balot was
conducted on March 12 and 13, 2003, among three separate units of employees, Units A,
B and C. The Petitioner received amgority of the valid votes cast in Units B and C.
Therefore, the only bargaining unit involved in this matter was listed as Unit A.>  The
pollsfor al units were open from 6:00 am. to 8:00 am., 2:00 p.m. to 5:00 p.m., and 6:00
p.m. to 8:00 p.m.

Thetdly of bdlot, for Unit A, which was served upon the parties immediately
following the ection, showed that of approximately 353 digible voters, 136 cast balots
for, and 140 against the Petitioner.? The Hearing into this inquiry was conducted on May

12 through 16, 19, 22 through 23, and May 28, 2003.

L All full-time, regular part-time and per diem (resource) [Per diem employees are eligible to vote if they
“regularly” averaged four (4) hours or more of work per week within the meaning of Davison-Paxon Co.,
185 NLRB 21, 24 (1970) and its progeny, during the 14-week period preceding the payroll eligibility date]
licensed technical employees, including Radiation Therapy Technologists, Dosimeterist, Rad Tech Special
procedures/CT/Mammo, Rad Tech Specia Procedures D-Rads, LV Ns, Resp Care Practitioners|l, Ultra
Sound Techs, Ultrasound Tech Leads, Resp Care Practitioners 11, Polysomnographic Techsl,
Polysomnographic Techs, Polysomnographic Tech Leads, Limited X-Ray Techs, Pharmacy Techs, Pharm
Tech Leads, Pharm Techs 111, Pharm Techs |, Pharm Techs 11, Histology Technicians (W/O Ht), Histology
Techs Sr, Histology Nuclear Med Techs, Coord Clinical Instructor Rads, Spec Proc/CT Rad Tech Leads,
Rad Technologist Leads, Perfusionists, Perfusionist Leads, Rad Techs| Sr, Rad Tech, Rad Technologists
Sr. and Rad Therapy Tech Leads employed by the Employer at itsfacility located at 2801 Atlantic Avenue,
Long Beach, California; excluding all professional employees business office clerical employees, other
nonprofessional employees, skilled maintenance employees, guards and supervisors within the meaning of
the Act.

2 There were no void ballots and seven challenged ballots, which were sufficient in number to affect the
results of the election. Thereafter, the parties entered into a Stipulation resolving three of the seven
challenges. The Region subsequently issued arevised tally of ballots. The remaining four challenged
ballots were insufficient in number to affect the results of the election.




Preface

It is noted thet the recitation of factsin thisreport is, unless otherwise
noted, based on a composite of the credited aspects of the testimony of al witnesses,
refuted testimony, supporting documents, undisputed evidence, and careful consideration
of the entire record, including the parties post-hearing briefs.

Although each iota of evidence, or every argument of counsd, is not individudly
discussed, all matters have been considered. Omitted matter is considered either
irrdlevant or superfluous. To the extent that testimony or other evidence not mentioned
might appear to contradict the findings of fact, that evidence has not been overlooked.
Instead, it has been rejected asincredible or of little probative vaue. Unless otherwise
indicated, credibility resolutions have been based on my observations of the testimony

and demeanor of witnesses a the hearing. 3-E Company v. NLRB, 26 F.3d 1, 3, 146

LRRM 2574, 275 (1st Cir. 1994); NLRB v. Brooks Camera, Inc., 691 F.2d 912, 915, 111

LRRM 2881, 2883 (Sth Cir. 1982); NLRB v. Ayer Lar Sanitarium, 436 F.2d 45, 49, 76

LRRM 2224, 2226 (9th Cir. 1970). Failureto detail al conflicts of testimony does not

mean that such conflicting testimony was not considered.  Bishop and Malco, Inc. d/b/a

Walkers, 159 NLRB 1159, 1161 (1966). Furthermore, the testimony of certain witnesses

has only been partidly credited. Kux Manufacturing Co. v. NLRB, 890 F.2d 804, 132

LRRM 2935 (6th Cir. 1989); NLRB v. Universd Camera Corp., 179 F.2d 749, 754, 25

LRRM 2256 (2nd Cir. 1950), rev' d on other grounds, 340 U.S. 474, 27 LRRM 2373

(1951).



Board Standards

“[B]dlots cast under the safeguards provided by Board procedures

[presumptively] reflect the true desires of the participating employees” NLRB v. Zdrich

Co., 344 F.2d 1011, 1015 (5th Cir. 1965). Thus, the burden of proof on parties seeking to

have a Board- supervised eection set asdeisa“heavy one” Harlan #4 Coa Co. v.

NLRB, 490 F.2d 117, 120 (6th Cir. 1974), cert denied, 416 U.S. 986 (1974); seeaso

NLRB v. Firg Union Management, 777 F.2d 330, 336 (6th Cir. 1985) (per curiam). This

burden is not met by proof of misconduct, but “[r]ather, specific evidence is required,
showing not only that unlawful acts occurred, but also that they interfered with the
employees exercise of free choice to such an extent that they materialy affected the

results of the éection.” NLRB v. Bostik Div., USM Corp., 517 F.2d 971, 975 (6th Cir.

1975) (quoting NLRB v. White Knight Mfg. Co., 474 F.2d 1064, 1067 (5th Cir. 1973).

The standard to determine if pre-dection conduct warrants the overturning of an
election depends, in part, on who committed the acts. Acts by a party, or by an agent of
a party, which have a tendency to interfere with employees freedom of choice, will cause
an dection to be overturned. To determine if such tendency to interfere with employees
freedom of choice has been established, the Board, as set out in Harsco Corp., 336 NLRB
No. 9 (2001) considers:

@ the number of incidents;

2 the severity of the incidents and whether they were likely to cause fear
among the employees in the bargaining unit;

3 the number of employeesin the bargaining unit subjected to the
misconduct;

4 the proximity of the misconduct to the eection

) the degree to which the misconduct perssts in the minds of the bargaining
unit employees,

(6) the extent of dissemination of the misconduct among the bargaining unit
employees,



() the effect, if any, of misconduct by the opposing party to cancel out the
effects of the origind misconduct;
8 the closeness of the find vote; and
9 the degree to which the misconduct can be attributed to the party.
The test for evauating aparty’ s pre-eection conduct is an objective one.
“Thelaw is clear that the subjective reactions of employeesto dleged threats are
irrdlevant to the question of whether there was in fact objectionable conduct.

[R] ather, the test is based on an objective standard.” Cambridge Tool Mfg., 316 NLRB

716 (1995).
For conduct to be objectionable, it must occur during the critical period from the

date of thefiling of the petition. 1ded Electric and Manufacturing Co., 134 NLRB 1275

(1961). However, pre-petition conduct can be considered insofar as it lends meaning and

dimension to conduct, which occurred during the critica period. Shamrock Coal CO.,

267 NLRB 299, 310 (19982); Dresser Industries, 242 NLRB 74 (1974).

Objection No. 1

During thecritical period, the Employer granted employeesimproved
pension benefits. The Petitioner allegesthat the announcement of
these improvementsto the employee retirement plan occurred during
the critical period, influenced voters by the fear that they would lose
any pension if they voted for the Petitioner, and that they would get
the pension if they did not.

The Petitioner, HedthCare Workers Alliance (herein the “Alliance’ or the
“Union”), isajoint venture between the Cdifornia Nurses Association (herein “CNA”)
and the Steelworkers of America. The CNA currently represents al of the RNs at the
Employer’ sfadility. The task of organizing the remaining employees, ancillary, was

undertaken by the“Alliance.”



During the proceeding, an issue arose concerning when the Employer learned of
the Petitioner’ s campaign to organize the ancillary employees (Units A, B, and C) in
relations to Employer’ s announcement, on or about February 2003, of a new retirement
plan. The Petitioner contends that the Employer knew of its effort to organize the
ancillary employees as early as April 2002, when it opened an office near the Employer’s
facility. The Employer denies having knowledge of this activity until the last months of
2002.

Asareault, review of this objection is divided into the Employer’ s knowledge of
the campaign and thereafter, the timing of its announcement of the new benefit.

[ The Employer’s K nowledge of the Union Campaign

Petitioner’s Evidence

The Petitioner caled numerous witnesses to testify concerning the Employer’s
knowledge of the campaign including Bill Gdlagher, Glennis Golden-Ortiz, Corey
Bennett, Leland Hylton and Roy Hong.
Bill Gdlagher

Gadlagher has been employed by the CNA since September 8, 2000 and he began
his affiliation with the CNA/USWA Hedlthcare Workers Alliance in or about January
2002. Galagher tedtified that during the spring or summer of 2002, the Union collected
authorization cards from the ancillary employees. By September 2002, the Union had
gathered about 900 to 1000 authorization cards.

According to Gallagher, the Petitioner established an office in or about April 2002

which islocated 10 blocks from the Hospital on the same street, and mounted asign



outside which can be easily seen from the street.® In connection with the organization of
the ancllary employees, Gallagher testified that he printed new business cardsin April
2002, and digtributed the cards during the campaign to organize the ancillary employees.
* Gallagher denied using any other business card after April 2002 and testified that he
ceased organizing the RNs after April 2002. Gallagher also noted that in May 2002, he
and a delegation of housekeeping employees went to speak to Executive Director of
Human Resources Ron Chaviraat his office® Chavird s secretary advised them that he
was unavailable, thus they never actudly met with him.

Gadllagher tedtified that on August 23, 2002, one of the Petitioner’ s organizers
went to the hospitd to distribute a flyer, Petitioner’ s Exhibit No. 8, but was arrested at the
Employer'sbehest. Gallagher further testified that Union Organizer Glennis Golden+
Ortiz was present at the Hospital that day aswell and distributed the same flyer.

Gdlagher claimsthat about 5,000 copies of Petitioner’s Exhibit No. 8 were printed and
approximately 2000 were distributed on that day.®

Gadlagher noted that on December 29, 2002, he stopped by the Hospita to inspect
the lesfl eting near the Labor and Ddlivery entrance, at which time a security guard and
Vice-Presdent Pat Johnner complained that union handbillers were blocking petient
egress and ingress.”  Gallagher testified that Johnner asked him when they were going to

have their eection and that he was sick and tired of the campaign asit had caused a

3 Petitioner’ s Exhibit No. 46 is a photograph of the sign.

* Petitioner’ s Exhibit No. 45.

® The housekeeping employees are not in Unit A.

® Gallagher al'so provided testimony that afew days after the distribution of Petitioner’s Exhibit No. 8,

Labor and Delivery LVN Debbie Caballeros told him that she was upset and scared because her department
manager posted the August 23, 2002 flyer above the manager’s desk. | do not give any weight to this
testimony because it is hearsay and the Petitioner did not present Caballeros to testify regarding the posting
of thisnotice.

" Inits brief the Petitioner cited thisincident as having occurred on December 9, 2002. Gallagher’s
testimony, however, refersto thisincident with Johnner as having taken place on December 29, 2002.



tremendous strain on him and Hospital security. Gallagher acknowledged that CNA
organizers were also on Hospital property after November 2001 and through March 13,
2003 for the purposes of dealing with the RNs. Gallagher further testified that in October
and November 2002, CNA increased its presence at the hospital because of the two RN
strikes that occurred.

Glennis Golden-Ortiz

Ortiz, aCNA Organizer, testified that on or about April 8, 2002, she distributed
Petitioner’ s Exhibit No. 7, aunion flyer, to employees on that day and for aweek
thereafter. She aso tedtified that on or about August 23, 2002, she distributed
Petitioner’ s Exhibit No. 8, another union flyer, to employees. On or about October 21,
2002, Ortiz claims to have digtributed union flyer marked as Petitioner’ s Exhibit No. 9.
In addition, Ortiz noted that the digtribution of this flyer occurred smultaneoudy during
thefirsg RN drike. Ortiz further testified that during the first RN strike, many ancillary
employees were on the picket line, on Atlantic Boulevard, supporting the RNs. Ortiz
stated that management was on the roof of the Hospita |ooking down upon the picket
line and that dl of the employees were pointing to management and waving.  Ortiz,
however, was unable to identify which managers were on the roof observing the
employees union activities.

Additiondly, in November 2002, Ortiz claimed to have digtributed Petitioner’s
Exhibit Nos. 10 and 11, which were aso union flyers and that Vice-President Pat Johnner
took flyers from her and stated that he was supposed to give them to Human Resources.

Ortiz d 0 tedtified to didtributing a number of other flyers after November 2002 and that



Johnner either spoke to her or acknowledged her presence at least 20 times prior to the
dection.®
Corey Bennett

Bennett, an active union supporter, testified that he began wearing a 3-inchin
diameter union button that said “Hedthcare Workers Alliance,” and other Union
parapherndia in October 2002. Thefirgt union item that he wore was ared and white
lanyard, which was vishble after the firg time someone viewed it up-close. Bennett saw
other employees wear those lanyards on a daily basisinsgde and outside the Hospitd in
October 2002 and throughout November and December. Additiondly, he saw other
employees wear Union inggnia between the two nurse' s strike, mid-October and mid
November 2002. Bennett noted that during the first nurse' s strike in mid-October,

employees only wore CNA insgnia and they subsequently began to wear Hedlthcare

Workers Allianceinggnia He dso stated that in the autumn of 2002, no Hospital
manager or executive said anything to him about the Union.
Leland Hylton

Hylton, a Senior Radiologica Technologist in the Imaging and Services
Department, testified that he began to wear a union lanyard around his neck when it was
firgt digtributed by the Union. He could, however, not recall when the Petitioner first
digtributed these lanyards.

Hylton testified that on or about August 23, 2002, he received aflyer from a
union representative outside of the Outpatient Surgery as he was on hisway to work.® He

tetified that he received another flyer on or about October 21, 2002 again outside of

8 petitioner’ s Exhibit Nos. 12, 13, and 14.
° Petitioner’ s Exhibit No. 8.



Outpatient Surgery.® According to Hylton, he would receive flyers as he was coming
into work a 6:30 am. or 7:00 am. In addition to these, he recelved flyers on or about
November 11, 2002, and January 1 and 20, 2003.* He further noted that he would see
flyerslying around on the counter of his workplace.
Roy Hong

Hong has been employed by the CNA since January 2, 2001 and was involvedin
collective bargaining between the CNA and the Hospital concerning the RNs. Hong
testified that subsequent to bargaining sessions on February 2002, the Hospitd had
granted CNA’srequest to use severa conference rooms throughout the Hospital. Hong
testified that in or about October 2002, Memoria Health Services Senior Vice Presdent
of Human Resources Patty Ossen informed CNA that they could not use a conference
room because the Employer believed that the Petitioner had been going into conference
rooms designated for CNA use.!?
Employer’s Evidence:

Severa Employer witnesses provided testimony concerning their knowledge of
the Petitioner’ s efforts to organize the ancillary employees.
Patty Ossen

Ossen is Senior Vice-Presdent of Human Resources for Memorid Hedlth

Services (herein “MHS’), which is an acute care provider that owns five hospitalsin

Southern Cdlifornia. Long Beach Memorid Medical Center and Miller Children's

1 petitioner’s Exhibit No. 9.

M petitioner’s Exhibit Nos. 10, 11, and 12.

12 The testimony is unclear as to whether Patty Ossen actually spoke to him directly or Hirsch on thisissue,
whether Hart was repeating what Ossen allegedly said and whether Hong heard anything first-hand period.

10



Hospitd are among thefive®® Ossen is responsible for the designing and developing of
employee benefits, compensation plans, employee relation’ s management, training and
education and all day-to-day human resource functions for the hospitalsin MHS* Ossen
does not work out of the Employer’ sfacility nor does she have an office a that facility.

Ossen tedtified that she did not learn that the Union was organizing the
ancillary employees until after the CNA contract was ratified in January 2003.  She
noted that she suspected such employees were being organized because of the large scae
of union organizing a the Hospital for the past three years, however, she was not certain
that the ancillary staff was being organized. Ossen tedtified that as she is employed by
MHS, She noted that she did not attend any of the day-to-day hospitdl operationd
mesetings in the Hospita nor have an office located at the Hospitd.  Shetedtified that in
2002, her primary focus was on negotiating the CNA contract and revising the pension
plan, making a variety of benefit changes throughout the MHS system, and not on any
new organizing efforts that may have been occurring at Long Beach Memorid Medicd
Center (herein “LBMMC”). Ossen tedtified that that she felt there was organizing going
on a al levelsfor the past three years and would make the same assumption for any
hospita in Southern California, however testified that to what extent she did not know.
She reiterated that she was solely focused on the RNs and not on any other group of
employees at the Hospital. She further noted that during the time of two RN strikes, there
was alot of Union propaganda around the Hospital. She stated that did not dways

receive or see copies of what the Union did.

13 Unit A employees are employed at both Long Beach Memorial and Miller Children’s Hospital.

14 She reports to the Executive Vice President and Chief Operating Officer of MHS, Fran Hanckel, and to
the President, Barry Arbuckle. The CEO'sfrom all five hospitals within MHS report to Hanckel. All of the
executive directors of human resource report to Ossen.

11



During cross examination, she further noted that during the period of the Town
Hal meetingsin December 11 and 13, 2002 she was unaware that the non-RNs were
organizing with the theme of “We Deserve No Less” During cross-examination, Ossen
acknowledged having received an unfair labor practice charge filed by the Petitioner in or
about November 2002, which among other things, noted that Alliance Organizer
Esperanza Leyva had been arrested. Ossen then stated that although she had known of the
Alliance for severd months, she was not officidly aware of them until the chargein
November.™

In response to Union Witness Roy Hong' s assertion that Ossen was aware of the
ancillary campaign in October 2002, Ossen testified that it was in November 2002 and
not October 2002, when she denied access to the CNA for use of conference roomsin
connection with collective-bargaining negotiations. According to Ossen, the denid arose
out of concerns of repeated CNA vidlations of the Employer’s no-solicitation policy in
patient care areas.*® Additionally, Ossen testified to an incident where Roy Hong
scheduled an unauthorized and unsanctioned mesting in the employee cafeteria during
RN work hours and RNswalked off of the job in order to attend. Asaresult of these
incidents, counsd for the Employer wrote to the CNA advising of the Employer’s denid
for future access to conference rooms.'’ Ossen further denied ever mentioning to either
Union Organizers Roy Hong or Diane Hirsch-Garcia that denid of the conference rooms

was based on use by the Health Care Workers Alliance organizers.

15 This testimony specifically referred to her having knowledge of the organization in and of itself, and not
of the activitiesit may have had with the Hospital’ s ancillary employees.

18 |nits brief, the Petitioner suggests that Ossen was referring to repeated violations by the “Alliance,”
however; the transcript reveals that she was referring to repeated violations by CNA and not any other labor
organization.

17 Employer’ s Exhibit No. 34 isthe letter that was sent. The letter substantiates that the CNA was advised
that the reason for the denial was based on their repeated violations of company policy.

12



Executive Director of Human Resources Ron Chavira

Chavira has served as the Executive Director of Human Resources for Long
Beach Memoria Center (LBMM) and Miller Children’s Hospita (MCH) for
gpproximately 16 months. His duties include the day-to-day Human Resources
operations of both LBMM and MCH.

Chavira gated that he was familiar with the Hospita’ s response to the Union
campaign in February and March 2003. In this regard, the Hospital educated managers
on what to do and what not to do. The god was to have an informed dection.

Chaviratedtified that he became aware that the ancillary employees were being
organized by the Petitioner around the beginning of October 2002 through a flyer that
someone put on his office chair.*® Chavirastated that he threw the flyer away and did not
report it to anyone because the flyer was dated August and it was already October.
Chaviratedtified that he assumed that LBMC CEO Byron Schweigert and MHS Senior
Vic-Presdent of Human Resources Paity Ossen dready knew about it, but he asked
Director of Labor Relations Jonathan Berke, who reports to him, whether he had placed
the flyer on hischair.'® Berke replied that he had not.

With respect to Union Agent Gallagher’ s testimony that he and housekeepers
went to Chavird s office, Chaviratestified that sometime in 2002, he was paged by an
office clerk and advised that a group of housekeepers wanted to meet with him. Chavira
was out to lunch at the time and instructed the clerk to have the housekeepers schedule an

gppointment. The housekeepers did not leave anything for Chavira, nor did they ever

18 petitioner’ s Exhibit No. 8, which is dated August 23, 2002.
19 Chaviratestified that to date, he has never asked Shweigert or Ossen when they found out about the
campaign.

13



schedule an appointment.°

Director of Labor Rdations Jonathan Berke

Berke has been the Director of Labor Relations since the end of 2001. His duties
conggt of asssting management in the adminigration of the CNA Union contract,
respond to grievances, assst Ron Chavirawith any labor relaionsissues, and asst in
recent Union elections.

Berke testified regarding a conversation with Union Organizer Bill Galagher. He
was unable to recall the date. Gallagher was ditributing union materids as Berke was
driving into the employee parking lot. Berke asked Gallagher whether he was handing
out union oriented materia to cars that were driving in. Berke testified that Gallagher
asked, “What are you taking about?” Berke referred back to the materids that Gallagher
was handing to the cars that were passing by. Galagher then said, “I don’t know what
you are talking about” as he handed a handhill to the car on the other side of Berke.
Berke then told Gallagher that he was violating the Hospitdl’ s no- solicitation policy by
digtributing the materia on Hospital property and he asked Gallagher to leave. Berke
testified that he did not know whether Gallagher was targeting the ancillary saff at the

time and that he did not actudly see the flyer that Galagher was distributing.  Berke did

20 Chaviratestified that he first met Union Organizer Bill Gallagher in |ate September or early October

2002 when he saw Gallagher sitting in the main lobby of Hospital with a stack of flyers and a big backpack.
When, Chavira approached him and asked what business he had in the Hospital, Gallagher replied that he
was waiting for an RN to come down to get someinformation from him. Gallagher gave Chaviraa
business card (Employer’s Exhibit No. 33). Chaviratestified that the business card that Gallagher gave him
only had aCNA logo. Chavirafurther denied ever seeing Petitioner’s Exhibit No. 45, whichisthe
“Alliance” business card that Gallagher claimsto have exclusively used after April 2002. Chavirafurther
testified that at the time that he believed Gallagher to be employed by CNA. Thistestimony directly
contradicts Gallagher’ s assertion that he only distributed “ Alliance” business cards after April 2002.

14



not recal Galagher stating anything to the effect that “he should stop lying to ancillary
employees about the Alliance” !

Berke does not recall the exact time that he first had knowledge about the Union
organizing the ancillary gaff. He stated that he was not aware before Halloween or
Thanksgiving, but that he was probably aware of the organization of these employees
before Christmas 2002. Berke stated that he does not recall if he saw Petitioner’ s Exhibit
No. 8in August 2002. In regard to the Alliance office, Berke testified that he only
recently found out of it being located on Atlantic Boulevard. He has never seenthesign
identifying the office from the street. He only discovered that it was located on Atlantic
Boulevard because of aletter that he had to send to an Alliance Organizer.

With respect to union flyers, Berke stated that managers sometimes brought him
copiesthat came into their possession and that he did not dissuade them from doing 0.

He would normdly reed the flyer, make copies of it and then digtribute it to his Human
Resources colleagues, Ron Chavira, and Patty Ossen. Berke did not keep an organized
file of theseflyers.

Berke tegtified that his undergtanding is that the HedthCare Workers Allianceisa
joint venture between CNA and the Steelworkers of America. Berke denied knowing that
a some point before the Alliance, the Stedworkers had probed ancillary employees about
organizing. According to Berke, the Hospital hired former Steelworker Organizers as

Conaultantsin 2003. He bdievesthat Rick Torres, one of the consultants, told him that

he had previoudy been organizing the Hospita’ s employees but Torres did not say the

2L 1n histestimony, Bill Gallagher did not address thisincident. Other than the inquiries during Berke's
cross-examination, the Union did not submit any evidence concerning this conversation.

15



“ancillary employees.” Berke did not know whether the Steelworker Organizers ever
participated in the organization of the ancillary employees for the Alliance.

Berke tedtified that in respect to Petitioner’ s Exhibit No. 40, a letter informing
him of the Petitioner’ sintent to digtribute flyers on November 21, 2002, he recalls
receiving the document but not the date. He vaguely remembered Galagher caling him
before Petitioner’ s Exhibit No. 40, but could not be sure whether Gallagher did so before

or after he received the document.

Manager of Imaging Sarvices Julie Lane

Lane testified that she became aware of her Unit A employees being approached
by the Petitioner on or about October 2 or 3, 2002 when a CT Technologist e-mailed her
that union organizer Glennis Golden Ortiz was in the CT scanners where patients were
located and she refused to leave the patient care area.  Lane reported thisincident to the
Director of Imaging Terri Ashby. Ashby advised her to cal security. Ashby aso told
Lane that she had sent e-mail to Human Resources.

Lane dtated that she had seen Union flyersin work areas of her department. In
regard to Petitioner’ s Exhibit No. 8, which is dated August 23, 2002, Lane recdled seeing
it, but could not recdll if it was before or after the incident with Ortiz.

According to Lane, she had not received any guidance from the Hospital
regarding the Petitioner prior to the incident with union organizer Ortiz. The Hospitd,
however, addressed the Petitioner’ s organizing effortsin mid-January 2003, when it
conducted a meeting concerning the ancillary employees and a which timeit advised

managers on how to respond to the organization campaign.

16



Manager of Invasive Cardiology Derek Lester

Ledter tedtified that he saw union flyers al over the workplace. However, Lester
noted that athough it could very well have been in August or September 2002, he
believes he first saw those flyers later than those months. With respect to Petitioner’s
Exhibit No. 8, which was purportedly distributed in late August 2002, Lester testified that
he did not recdl if he had ever seen this particular flyer in the Catheterization Laboratory,
which he supervises, and that Petitioner’ s Exhibit No. 8 was much bigger than the flyers
he had seen.

Communications Manager Suzie Beach

Beach tedtified that she did not become aware that the ancillary employees were
being organized by the Union until after the second RN strike in December 2002. She
further noted that she was not aware of ancillary employees being organized in October
2002, when thefirst RN strike occurred.

I1. The Pension Plan Decision, Timing of Announcement %?and Alleged Effect.

Petitioner’s Evidence:

The Union called severd employee witnesses to tetify regarding announcements
of the penson plan throughout the campaign and the aleged effect of these
announcements on the eection.

Corey Bennett

Bennett testified that during the week of the dection, in March 2003, he saw Joint
Exhibit No. 43, which was digtributed by the Employer. It was dated March 10, 2003
and titled, “The Truth About The Penson Plan.” Bennett provided hearsay testimony

that when this flyer was distributed, Pharmacy Tech employee Margaret Cordovatold

22| take administrative notice that the petition in this matter was filed on January 30, 2003.

17



him that “because they were going to get the pension anyway, she was not going to vote

for the Union.” 23

Chrigina Kaiser

Kaiser, a 9-year Respiratory Therapist at the Hospital, testified that about
February 2003, she received aletter at her home, which announced the Hospital’ s new
retirement plan.?* After this letter, she received flyersin her mailbox that mentioned the
improvements to pension benefits, including one on March 10, 20032°  In addition, she
attended one informationa meeting held by the Employer where it was stated thet the
same pension plan that the nurses were receiving would be available to non-union
employees as well because the Hospital did not want to have two retirement plans.?®
She attended a Respiratory Therapist meeting where approximately five employees from
Unit A were present. Kaser provided hearsay testimony that during this meeting, Unit A
Respiratory Thergpist Saul stated that he knew of quite afew neo-nata thergpists that
would not vote for the Union because they know they will get the pension plan and that if
the Hospital was promising the pension plan, they would not vote for the Union.?’

Kaiser further provided hearsay testimony that sometime before the eection,
during the afternoon, in the halway of the Neonatd Intensive Care Unit, employee Clyde

Murray told her that he would not vote for the Union because he did not want to pay

23 Although the Union argues that this is not hearsay testimony, | do not give any weight to this testimony
inasmuch as no direct evidence was presented, and the possible subjective opinion of Ms. Cordovais of no
?robative value due in this proceeding.

4 Joint Exhibit No. 43 titled “MHS Introduces New Memorial Care Retirement Plan.”
25 Joint Exhibit No. 24 titled “Facts Matter” “The Truth About the Pension Plan.”
26 The date of this information meeting is unknown.
27 The Petitioner insisted that this was not hearsay testimony asit was only being offered to note that this
witness heard the comment.
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union dues if the Hospitd was going to guarantee employees a pension plan. Nobody
overheard this conversation and she did not repest it to anyone.?®
Leland Hylton

Hylton testified that on or about March 10, 2003, he received a flyer from the
Employer.?® Theflyer wastitled “ The Truth About The Pension Plan” and advised
employees that they did not need to vote for the union to participate in the plan. Hylton
aso provided hearsay testimony thet one or two weeks before the election, after
employees had recaeived Joint Exhibit No. 43, Unit A Ultrasound Tech Mavis McDonnell
told him, “Why do | need to vote for the Union, pay dues, if the Hospita is going to give
us the retirement plan that they gave the nurses?’*® Hylton also stated that McDonnéll
had been supportive of the Union after the CNA contract signing in or about January or
February 2003 and he knew this because of discussonswith her.
Petrick Rowan

Rowan provided testimony that Unit A employee Julie Hawk told him prior to the
election and after getting a pension plan newdetter in March 2003, “What is the point of
voting for the Union if we are going to get this penson anyway, why wreck it by
disrupting things?” Rowan believes that other Unit A employees were present when

Hawk stated thisto him.3!

28| afford no weight to this testimony for the reasons stated in footnote 17.

29 Joint Exhibit No. 24.

30| give no weight to thistestimony. Not only did the union fail to present McDonnell as a direct witness,
but also the testimony is subjective in nature and is of no relevance to this proceeding.

31 The Employer presented Julie Hawk as awitness for other objectionsin this proceeding. During her
cross-examination, she stated that she mentioned to some co-workers that she had a negative perception of
the Union. However, Hawk was never asked whether she discussed the pension plan itself or her views
concerning the pension plan with Rowan or any other employee. Inasmuch, | do not give any weight to this
testimony.
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Employer’s Evidence:

The Employer caled MHS Senior Vice-President of Human Resources Petty
Ossen to testify concerning why the decision was made to change the pension plan and
also to explain the timing of the announcement.

Ossen tedtified that as of January 2002, there was a pension plan that applied to
al employees within the five hospitds in MHS, induding the saff a Long Beach
Memoria Medica Center and Miller Children's Hospitd. The pension plan was known
as Memoria Employees Retirement Income Trust (herein referred to as“MERIT”), and
which is governed by the ERISA regulations®? Ossen stated that the plan administrator
has total responsibility for maintaining and administering the plan.

Ossen tedtified that the MERIT plan changed threetimesin 2002. The firgt
change conssted if the vesting schedule for dl employees from a 7-year vesting to a5
year vesting effective July 1, 2002. The decision was made by the MHS Finance
Committee in June 2002 and was due to a legidative requirement.* Notices of the
change were sent to employee homes and printed in various employee newdetters. The
change gpplied to al employees within MHS.

A second change was made to the plan in September 2002 concerning the

Employer’s contribution to the plan. The change was an increase of the Employer

82 Employer’s Exhibit No. 19 isthe MERIT plan that has been in effect since January 1st, 1999 and which
was in effect January of 2002. Employer’s Exhibit No. 20 isthe Summary Plan Description (SDP) that
goes with Employer’s Exhibit No. 18. The Summary Plan Description is a consolidation of what isin the
glsan document that is distributed to employees and easier for them to understand.

The MHS Finance Committee is the plan administrator for the merit plan. Additionally, the plan
administrator is responsible for making decisions regarding plan changes or amendments. If they approve
that a change be made, they take that recommendation to the MHS Board of Directorsfor final approval.
The MHS Finance Committee and the MHS Board of Directors meet once a month with the exception of
August and December, which are the two months in which the boards take vacation. Normally the MHS
Board of Directors meets one day after the MHS Finance Committee meets.

34 Employer’s Exhibit No. 21 is amemo dated June 2002 and is a“ Summary of Material Modification” of
the pension plan.
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contribution from a 1% to 5% deposit to a 3% to 7% deposit. Ossen testified that there
were a couple of reasonsfor this change. One had to do an annua survey, which was
mailed out, to al MHS employeesin May 2002 with results returning in June 2002.3°
Data entry clerks who were hired by a department of MHS specifically to score the
survey information tabulated the survey. The results were thereafter presented to each of
the boards of directors of the five hospitals within the MHS system.  Additiondly, the
results were mailed out to dl MHS employees. One of the questions on the survey
concerned the employee retirement plan. The results indicated that employees
throughout MHS, and not just a Long Beach Memoria Center, were dissatisfied with the
current pension plan.*

According to Ossen, after reviewing the results of this survey, about the middle
or end of July 2002, Ossen ordered an updated the market andysis that had previoudy
been conducted in March 2002.3” Specifically, Ossen requested that severa hedlthcare
providers within MHS' geographica area be contacted in order to compare their benefits.
The market anaysis was completed in August 2002 and the results indicated that the
MHS pension plan was not competitive. Ossen testified that she took the survey results
to each of the boards of the five hospitals within MHS and advised that she would return
with recommendations on how to improve employee benefits. Additionaly, Ossen

tedtified that in August 2002, she collated dl of the information and recommended to her

% Employer’s Exhibit No. 22 is the Employee Survey, which was mailed to al 8,400 employeeswithin
MHS. Employer’s Exhibit No. 23 are the Survey Results with composite scoresindicating how all MHS
employeesfelt asawhole, aswell as the scores for just Long Beach Memorial and Miller Children’s
Hospital. Ossen noted that this type of survey was conducted in the past, but that he only two that were
identical wasfor the years 2001 and 2002.

36 page 3, question No. 58 on Employer’ s Exhibit No. 22 indicates the question that concerns the pension
plan. The answers given by MHS empl oyees are contained on Page 2, No. 58 on Employer’s Exhibit No.
23.

37 Ossen testified that MHS conducts market research a couple of time ayear.
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superiors, Frank Hanckle and Barry Arbuckle, that the employee retirement plan be
enhanced to become more competitive. Ossen claims that Arbuckle asked her to prepare
areport with supporting documentation to present to the MHS Finance Committee in
September 2002.

Ossen tedtified that she presented that report to the MHS Finance Committee in
September 2002 because they did not meet in August (a black-out vacation month). In
that meeting, she reviewed the survey material and market dataresults®®  Ossen daims
that she told the MHS Finance Committee that based on the employee survey, the market
survey data, and their average contribution to the retirement plan, MHS needed to address
the plan and increase it. Additionaly, Ossen showed the committee a document that
reflected what MHS contributed to the retirement plan for the past ten years>® Ossen
tedtified that she recommended that MHS change the minimum funding from 1% to a
new minimum of 3% and increase maximum funding from 5% to a new maximum of 7%.
In addition, she noted that she would be back to speak to them again regarding a
retirement plan redesign by the end of thefisca year. Thus, the committee approved the
recommendation to improve the MHS retirement plan and they made it retroactive to July

1, 2002.%°  All MHS employees were natified of this change on or about September 25,

38 Ossen presented Employer’s Exhibit No. 24 to the MHS Finance Committee. It containsinformation on
how the MHS retirement plan compares next to the industry norm and other hospitals. Under the MHS
column, it shows that their employer contribution was less than 3% of base pay. The second column are
the results of the healthcare industry. According to Ossen, the information on the survey which indicated
that 1,136 employers participated in, was derived from asurvey conducted by Watson Wyatt, aprivate
consulting firm. Although MHS completed the survey in the fall of 2001, they did not receive the results
until 2002. Thiswasthe only timethat MHS had participated in the industry wide survey by Watson
Wyatt. However, she also stated that MHS has participated in several other benefit surveyswith the
Hospital Council of Southern California. Inthisregard, Ossen noted that benefit surveystend to be
complex and costly and as aresult are conducted maybe every two years.

39 Employer’s Exhibit No. 25.

40 After they approved the plan, the finance committee made the recommendation to the MHS Board of
Directors the following day and the Board of Directors ratified the recommendation and applied the change
to al employees within MHS.
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2002, through a letter that President Barry Arbuckle sent.**

Ossen tedtified that during the September 2002 meeting, she told the MHS
Finance Committee that she would be returning concerning the MHS retirement plan
because they were not only out of sync with the market, but they were aso receiving alot
of pressure from the CNA during bargaining negotiations to enhance or change their
retirement plan for the RNs.  According to Ossen, this issue arose during contract
negotiations between the CNA and Long Beach Memorid Center in June 2002. The
CNA wanted Long Beach Memoria Center to change its retirement plan and accept the
Stedlworkers defined pension plan. However, MHS refused to have employees be
members of the Steelworker pension plan. Asaresult, afind change was made to the
entire MHS pension plan in December 2002.

On December 4, 2002, Ossen made a recommendation again to senior leadership
within MHS regarding the pension plan for the RNs*? The recommendation was to
change the employee deposit to a fixed deposit based on employee seniority and
additionaly, that those funding levels be from 4% to 9% of the totd gross payrall.
According to Ossen, everyone liked the proposa, however, because it was December (the
second month blocked out for vacation), neither the MHS Finance Board nor the MHS
Board of Directors was scheduled to meet that month so afind approva could not be

ratified at that time by MHS. Notwithstanding, an ora “pre-gpprova” was given by the

41 Joint Exhibit No. 40 isthe letter announcing the increase to the retirement plan. The memo attached to
the exhibit isaletter of explanation to employees relating to the changes.

“2 The reason for meeting on this date was due to an upcoming contract negotiation session with the CNA
on December 7, 2002 at the Federal Mediation Office. According to Ossen, they had not met recently with
the CNA and the pension was still a“hot” issue as the RNs had gone on strike twice over the issue. Ossen
claimsthat she wanted to put on the table a defined contribution plan.
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individual MHS Board members.  Theresfter, on December 6, 2002, Ossen was
authorized to present the revised pension plan to the CNA.*

On December 7, 2002, Ossen presented a document to the CNA that detailed
MHS pension plan proposa.** Thiswas the same proposal she had discussed with MHS
Leadership on December 4, 2002. Ossen noted to the CNA that they had only received a
verba approva from MHS Board of Directors because it was not scheduled to reconvene
until January and that the proposal till needed ratification. CNA accepted the proposal
and gave MHS 60 daystto ratify the proposal. Ossen testified that when MHS presented
the revised pension plan, she reiterated that the change would gpply to 100% of eigible
employees within MHS.  Thereafter, on December 9 and 10, 2002, the CNA took the
proposal to the RNs where they voted and accepted the contract that included the pension
changes®

Ossen gtated that it was an ongoing discussion throughout dl of the CNA contract
negotiations that any change to the pension would apply to 100 percent of the employees
and not be limited to the RNs. Ossen first made this clear to the CNA in June 2002,
when the Stedworkers representatives met at the bargaining table. According to Ossen,
MHS wanted dl MHS employees to participate in the plan because a decison was made

early on when MHS was origindly acquiring the five hospitals thet it only wanted to

“3 Employer's Exhibit No. 26 is an e-mail that Ossen sent to President Arbuckle on December 6, 2002
detailing the changes to the benefit plan that she had set forth orally on December 4, 2002.0ssen testified
that under the first bullet, it stated, “thiswill be for all employees’ and that it meant that the pension plan
was designed for all employees and not just RNs. Ossen contends that it was meant to encompass all
employeesin the MHS pension plan.

44 Employer’s Exhibit No. 27.

45 Joint Exhibit No. 33 is the collective-bargaining agreement, which was ultimately ratified between Long
Beach Memorial Medical Center and Miller Children’s Hospital and the CNA. The pension planis
discussed on page 48.
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adminigter one pension plan throughout the entire system because of continuity to
employee benefits and ease of adminigtration.

According to Ossen, this new pension plan was communicated to dl employees,
RN and ancillary, at Long Beach Memorid Medica Center and Miller Children’'s
Hospitd through “Town Hall Meetings’ that CEO of LBMMC and MCH Byron
Schweigert conducted on December 11 and 13, 2002 in the Van Dyke Theatre. Ossen
attended two or three of the meetings held on December 11, 2002. Ossen claims that the
invitation to attend these meeting was made to dl employees and that she persondly
observed fewer RNs then non-RNs at these meetings. She clamsthat this was due to the
fact that the CNA had aready had their own employee mesetings with the RNs. Ossen
clamsthat she knew the employees present were nont RNs because she personally knew
many, and when an employee asked a question, that individua would normdly give ther
name and department. Ossen clams that Schwelgert gave a power point presentation
during these meetings*® The presentation noted that benefit changes would be
implemented for dl aff, explained the difference between a defined benefit plan and a
defined contribution plan, and detailed the new pension plan funding levels. Schweigert
aso noted that the changes would take effect July 1, 2003 and reiterated that it would be
avaladleto dl employees. The Hospitd aso sent out a* Facts Matter” memo dated
December 11, 2002 to dl hospitd employees. The document highlighted the agreements
in the CNA contract, and it specificaly stated that the new defined contribution plan

would be digible to dl employees provided they have the necessary hour requirements.

6 Employer’s Exhibit No. 28 are the overheads for the power point presentation that Schweigert gave
employees.
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About January 20, 2003, Ossen mailed out a packet to the MHS Finance
Committee and MHS Board of Directors in preparation for their scheduled monthly
meeting on January 28, 2003. The packet detailed the changes to the pension plan dong
with a comparison of key retirement provisions from its former plan.*” Ossen attended
the MHS Finance Committee meeting on January 28 where the committee approved the
changes and sent its recommendation to the MHS Board of Directors for ratification on
January 29, 2003.

Ossen acknowledged that she received Joint Exhibit No. 43 in or about February
2003. The letter was sent out by MHS President Barry Arbuckle to dl of the employee's
at dl five hogpitds within MHS and it indicated thet the Board had improved the retiree
medicd plan.

In April 2003, the new Memoria Care Plan Document was completed and
replaced the former MERIT plan. Ossen testified that the document was not rel eased until
April 2003, because it required alot of effort to design and redesign aretiree plan. This
process involved working with legal “actuaries’, information systems, and programming.
Ossen tedtified that the programming entailed alot of smplification efforts for employees
in terms of the plan being changed from fiscal year to acaendar year, employee checks
being reconfigured so that dl of their hours worked would be available on their check-
stubs s0 they are aware at any time whether they are eigible for a deposit or not, and
stubs reflecting exactly what their deposit will be based on their total gross earnings.
There are no substantive provisons in this document, which differ from what the MHS

Board approved on January 29, 2003.

47 Employer’s Exhibit No. 30.
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Analysis:
It iswell established that benefits may not be conferred to employees asan

inducement to secure employee support of a Board election. Genera Cable Corp., 170

NLRB 1682 (1986). Generaly, an employer’slegd duty regarding the determination to
grant benefits while a representation proceeding is pending consists of deciding that
guestion precisely as it would were the union not present. Reds Express, 268 NLRB
1154, 1155 (1984). To determine whether granting the benefit would tend to unlawfully
influence the outcome of the eection, a number of factors are examined: (i) the Sze of
the benefit conferred; (i) the number of employees recaiving it; (iii) how the employees
would reasonably view the purpose of the benefit; (iv) the timing of the benefit. B & D
Plagtics, 302 NLRB 245 (1991). In determining whether agrant of bendfitsis
objectionable, the Board has drawn the inference that benefits granted during the critica
period are coercive, however, the employer may rebut this presumption by presenting an

explanation other than the pending eection for the benefit. Noah's Bay Area Bagels,

LLC, 331 NLRB 188, 189 (2000). Likewise, an employer may not timethe
announcement of the benefit in order to discourage union support and the Board may
scrutinize the timing of the benefit in and of itsdf. Mercy Hospital, 338 NLRB 66
(2002). The standard for determining whether the timing of the announcement violates
the Act, is the same as the sandard for whether the grant itself is unlawful. 1d.
l. Employer Knowledge of the Union Campaign

In the present case, the Petitioner contends that the Employer had knowledge of
its campaign to organize the ancillary employees as early as April 2002, and that the

decisgon to grant the improvement to the retirement plan was made to deter the
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Petitioner’ s efforts to organize.  To support this assartion, the Union mainly relies on the
opening of its office 10 blocks away from the Hospitd, abeit on the same street, with no
evidence to suggest that the Employer had actual knowledge of the office at that time. |
find the mere existence of an office, even with alarge Sign outside, unpersuasive. In
order to prove knowledge, one would have to assume that the Employer not only drove
on that same stret, but did so in the same direction of the sign, for 10 consecutive blocks,
and be driving in such a manner asto be focusng on the various business sgns on the
dde of the road, and not on theroad itsdf. There are far too many inferences for this
factua propogtion to betrue. | aso find that the distribution of aflyer on or about April
8, 2002 by union organizer Glennis Golden Ortiz insufficient as there was no evidence
presented of Employer knowledge.

Although the Petitioner attempted to also establish Employer knowledge as of late
August 2002, the evidence adduced was insufficient to establish that any management
officid derived knowledge at thistime aswdl. Inthisregard, | do not give any weight to
Bill Galagher’ s hearsay testimony concerning amanagement officid’ s dleged posting of
Petitioner’ s Exhibit No. 8 because the Petitioner chose not to present any direct evidence.

Infact, al of the credible evidence into thisinquiry revedsthat the Employer, by
any management leve, did not have knowledge of the ancillary employees being
organized until October 2002. On this matter, Imaging Services Manager Julie Lane,
whom | fully credit, claims to have become aware of the Petitioner’ s organizing efforts
when personnel in her department reported having issues removing union organizer Ortiz
from apatient care area. Additiondly, Executive Director of Human Resources Ron

Chavira credibly testified that he gained knowledge of the Petitioner’ s campaign & the
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beginning of October 2002 when he saw aflyer that someone placed in his chair.
Similarly, Petitioner witness Corey Bennett stated that he began to wear and to see
employees with union pargpherndiain October 2002. He further noted that in mid-
October ancillary employees were still wearing CNA supporting indgniaand did not
fully make the trangtion to the Petitioner’ s “ Alliance” inggnia until after the firg RN
grike in mid-October. Bennett’ s testimony concerning the continued use of CNA
inggnia corroborates management’ s assertion that there was much union activity at the
fadility at that time, and the campaign to organize the ancillary employees was not sdif-
evident.

With respect to the individua who was behind the decison -making process
concerning the benefit plan at issue, MHS Senior Vice-President of Human Resources
Petty Ossen, the credible evidence reveded that she did not have actual knowledge of the
campaign, until November 2002, when she received a copy of the unfair [abor practice
which dleged that Alliance Organizer Esperanza L eyva was arrested by Hospital security
guards.*® Although the Petitioner argued that the mass distribution of its August 23, 202
flyer clearly established Employer knowledge of their campaign, the record reveded that
Ossen does not participate in the daily operationa activities of the Hospital, she does not
have an office a Long Beach Memorid Medica Center, and therefore does not have
occasion to be at the Employer’s premises on adaily basisto observe dl of the activities

that may be occurring a the facility. Therefore, it is plausible that she would not have

“8 Although, in its brief, the Employer argued that receipt of an unfair labor practice does not automatically
confer knowledge, Ossen’s own testimony indicates that as aresult of that charge she derived official
knowledge of the existence of the Petitioner. One need not make a huge inference that if the Petitioner’'s
organizer were arrested at the facility, they were engaging in some union activity. Given the fact that the
RNswere already represented by alabor organization, the only group left to organize would be the
ancillary employees.
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been aware of union campaigning as early as August 2002.  Further, she credibly
testified that during the time period in question, her primary concern and focus at the
Employer’ s premises was the collective bargaining with CNA and the development of the
pension plan.

Moreover, even if, as the Petitioner argues, other employer representatives had
knowledge of these union flyers as early as August 2002, there was no evidence that they
made Ossen aware of the existence these flyers a thistime. Although Director of Labor
Relations testified that he congstently made copies of flyers that he saw on the
Employer’s premises and thereafter distributed them to Executive Director of Human
Resources Ron Chaviraand Petty Ossen, he aso testified that he did not recall seeing the
August 23, 2002 flyer that the Petitioner distributed.*®

Likewise, the Petitioner maintains that Ossen knew of the ancillary campaign as
early as October 2002. 1, however, do not find testimony of Roy Hong regarding the
Petitioner’s use of the conference rooms believable. In thisregard, his knowledge was
only indirect and histestimony directly contradicted documentary evidence. Moreover, it
should be noted that Petitioner witness Bill Gallagher corroborated Ossen’ s testimony
that there was substantial union activity & the facility in October 2002 due to the RN
drike and collective- bargaining between the Employer and the CAN. Therefore, Ossen's
assartion of not having knowledge earlier because of widespread union activity at the
Hospitd is not inconceivable. Accordingly, | find that the Employer learned of the

Petitioner’ s campaign to organize the ancillary employees sometime in October 2002.

49 Although the Petitioner claims that Berke admitted that he had seen the August flyer, | disagree.
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. The Pension Plan Decision, Timing of Announcement and Alleged Effect.
With respect to the reasons for the change in the benefit plan and the timing of the
announcement for said changes, | fully credit Senior Vice-President of Human Resources
for Memoria Health Care Services Patty Ossen. | found her to be extremely knowledge
of dl facets of the decison-making process concerning the changes to the pension plan

and unfailing throughout her testimony despite the Petitioner’ s repeated attempts to
discredit her.®®  Additionally, her answers were frank. She consistently looked her
questioner in the eyes and no time seemed unnerved. Finally, Ossen’ stestimony was
supported by documentary evidence.

The Petitioner contends that the decision to implement a new pension plan was
motivated by the Employer’ s animus towards the campaign to organize the ancillary
employees. However, as described in the previous section, the Employer did not have
knowledge of this campaign until, a the earliest, the beginning of October 2002.
Nonetheless, the evidence reveded that the decision to change the pension plan began as
early as June 2002.

In reviewing facts of the present case, they comport with established legd
sandards concerning the granting of benefits during a representation proceeding.

Firg, its should be noted that the final decision to improve the pengon plan was actudly
made at the beginning of December 2002, dmost two full months before the
representation petition herein was filed. However, because the Employer had knowledge
of the campaign before December 2002, the decision could arguably be coercive.

Notwithstanding, the Employer has compellingly rebutted this presumption. In this

%0 Although in its brief the Petitioner characterized this witness as some sort of acrobat and that her
testimony as awhole should be discredited, | disagree.
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regard, the unrebutted testimony reveded that three changes were made to the plan from
June 2002 through December 2002, and that those changes were based on legidaive
requirements, documented annual surveys, documented market research, detailed
presentations to the MHS Board of Finance and Board of Directors and considerable
pressure during collective-bargaining negotiations with the CNA concerning the RN's
represented at Long Beach Memoria Medical Center (LBMMC).>?

Further, the evidence adduced in this case, disclosed that athough the benefit
conferred was Sizeable, the decison for dl three changes was not made by any officid
within LBMMC itsdf, but instead by the organization to which it belongs, MHS.  The
changes were not limited to LBMMC, the hospita affected by the Petitioner’ s activities,
but were indituted in dl five hospitals within the MHS and gpplied to dl 8,400
employeesin that organization. Thus, further supporting the Employer’s case that the
Petitioner’ s activities did not motivate the changes in the benefit plan.

With respect to the timing of the announcement, the evidence revealed that the
Employer actually announced these changes before the critical period.® In this regard, it
is uncontradicted that the Employer held “ Town Hal Meetings’ in December 2002 open
to dl employees and mostly attended by the ancillary staff, in which it announced the
changes to the plan and their applicahility to al employeesat LBMMC.>®  In this regard,
the Employer submitted documentary evidence to substantiate its claim that these

meetings took place and that the content was concerning the pension plan. The Employer

L Inits brief, the Petitioner maintains that except for the changes to the retirement plan in December 2002,
the Employer had not made any changes since January 1, 1999. The evidence, however, disclosed
otherwise.

52 Although in its brief, the Petitioner contends that the first announcement to any employees occurred
during the critical period, the record revealed otherwise.

%3 The Union did not present any witnesses to rebut this evidence.
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held these medtings immediately after the RNs ratified their contract agreeing to the
Employer’ s proposed penson plan.  Therefore, athough the officid notice to
employees concerning the changes in the pension plan may have occurred until February
2003, the evidence clearly demondirates that the ancillary staff was aware that these
changes had been made prior to the critical period, in response to changes made as a
result of the RN contract negotiations.

To rebut the presumption that the timing of the announcement in February 2003 was
coercive or motivated by unlawful reasons, the Employer presented credible testimony
that the MHS Board of Finance and Board of Directors did not meet in December and
therefore find gpprova for the changes were not made until their regularly scheduled
meeting on January 28, 2003 (till before the critical period).>* Moreover, it should be
noted that the “officid” announcement in February 2003 was sent to al 8,400 employees
within MHS and was not limited to the ancillary saff at LBMMC. Hence, the fact that
the officid notice to employees was sent out days after final agpproval and thet al 8,400
employeesin MHS regardiess of their lack of union activity, further suggests thet the
Employer did not have the Petitioner’ s Union organizetion as a motivetion for its
announcement.

Asto how the employees would reasonable tend to view the purpose of this new
pension plan, | do not find that they could have viewed the purpose as an attempt to
impede their free choice in the dection. In thisregard, | do not credit the hearsay
testimony provided by severd of the Petitioner’ s witnesses that some employees felt

there was no need to vote for the Union in view of the impending retirement plan. In

>4 Asnoted in the facts section, LBMMC received verbal approval from the MHS Board of Financein
December in order for them to be able to make a substantial proposal during afederally mediated
bargaining negotiation session with the CNA.
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fact, setting aside the issue of lack of direct testimony, the standard for reviewing conduct
as objectionableis an objective one. Hence, the subjective reactions that employees may
have expressed to others are irrdlevant. That being said, the evidence establishes that
employees would not have viewed the changes as an attempt to dissuade employees from
supporting the Petitioner because employees were made aware of the changes prior to the
critica period, that the changes were partidly in response an agreement reached during
collective-bargaining negatiations for the RNs, and that the changes were being applied
uniformly throughout the MHS system.

Based on al of the above, | find no merit the objection that the Employer
ingtituted and announced an improved pension plan for the purposes of discouraging
union support and thereby interfering with employees’ free choice inthe dection. It is
therefore recommended that Objection No. 1 be overruled.

Objection No. 2

The Employer, by its supervisors, unlawfully coer ced employeesto
votein the election.

Objection No. 5

During the election, Employer agents and supervisors kept lists of
which voter s had voted and which had not, and displayed those lists so
that digible voterswould see them.

Objection No. 6

The Employer, through supervisors, manager s and agents,
interrogated employees during the eection about whether they had
voted and for which sdethey had voted. Specifically, this conduct is
alleged to have occurred by Employer Agent Julie Hawk, Radiology
Supervisor Julie Lane, and Senior Pharmacy Manager Carl Kildoo.

Objection Nos. 2, 5, 6 and 22 will be considered together asthey concern



related or smilar conduct. Because the incidents involve different individuas and were
have dleged to occur in different areas of the Hospital, the allegations are divided by
area. Thetestimony reveded three different incidents asfollows: (1) Incident in the
Centrdized Intravenous Admixture Service Section; (2) Incident in the Cardiac
Catheterization Laboratory Department, and (3) Incident in the Genera Radiology
Department.

[ Incident in the Centralized | ntravenous Admixtur e Ser vice Section
(CIVAY)

Petitioner’s Evidence:

The Petitioner called Corey Bennett to discuss this part of the objection. °°
Bennett has been employed by the Employer as a Pharm Tech 11 in the Central Inpatient
Pharmacy Department (herein referred to as “Inpatient Pharmacy”) for gpproximately 10
years.>® The Inpatient Pharmacy is composed of three sections, which are immediately
adjacent to each other. Thefirgt section isthe Centrad Order Entry Area (commonly
referred to as “COE”), the next section is the Centraized Intravenous Admixture Service
(commonly referred to as“CIVAS’), and the third section is the Pharm Tech Lab
(commonly referred to as“PT Lab").>’

Bennett testified that on March 13, 2003, the second day of the election, at about

2:00 p.m., while he wasin hiswork area (the CIVAS ares), he heard Carl Kildoo, the

5 Bennett, awell-known Union supporter, has appeared in two union flyers.

° The Inpatient Pharmacy is located in the basement of the ground floor of the main building of the
Hospital. The Outpatient Pharmacy islocated one floor above. Hetestified that of about 50-60 employees
in Inpatient Pharmacy, one half (approximately 25-30) arein Unit A, specifically in the classifications of
Pharm Tech [, II, and |11, and Pharm Tech Leads. All Inpatient and Outpatient Pharmacy employees wear
badges, which include purple stripes.

5 See Employer’s Exhibit No. 3, which is Bennett’s out of scale drawing of the area. If you are standing

in the COE, you cannot see employeesinthe CIVAS. Thereisahallway leading from one to the other that
isan open area. PT isan open space, about eight to ten feet wide, which can be accessed by going around
the storeroom. Y ou cannot see from the CIVAS areainto the receiving area.
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Director of Inpatient Pharmacy, in the COE area ask employeesif they had voted and
then urged them to go vote if they had not voted. During cross-examination Bennett
noted that Kildoo asked if they had voted and said, “ go vote, you can go vote, go vote.”
Bennett testified that athough he did not see Kildoo in that area, he heard and recognized
Kildoo's voice. Bennett does not know who was in the COE areaat that time.  Bennett
then heard Kildoo speaking to people in the hdlway. He does not know who Kildoo
might have spesking to. Bennett tetified that Kildoo then entered Bennett’ s work area
and dtated, “ Corey, | don’t suppose | have to ask you if you had voted.” Bennett testified
that five to Sx employees were in the CIVAS areawhen Kildoo made this comment, of
which three to four where Pharm Techs and in Unit A.°® Bennett then heard Kildoo
repeat the same inquiry as he went around the corner to the PT area, where other
employees where located. According to Bennett, 12 employees worked around the
corner from him and approximately four to five employees were present at the time.
According to Bennett, about five minutes el gpsed between the first and last time thet he
heard Kildoo in the COE area.
Employer’s Evidence

In response to the alegations presented by Petitioner witness Corey Bennett, the
Employer cdled the Executive Director of Inpatient Pharmacy, Kildoo, to testify. Kildoo
oversees both the clinical and distribution operations of the Inpatient Pharmacy for both
Long Beach Memorid and Miller Children’'s Hospitd.  Although the clinica pharmacists
and Pharm Techs do not report to him directly, they do fal under his management.

According to Kildoo, there are about 90 t0100 employees within the Inpatient Pharmacy,

®8 He could not recall exactly who was present. However there are generally three to four day-shift Pharm
techsin that area.
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and approximately 40 to 45 are Unit A Pharm Techs. Kildoo testified that the COE
would have two to three Pharm Techs depending on the time of day, and CIVAS had
goproximately seven to eight Pharm Techs. The mgority of the Pharm Techs comein to
work in the morning.

In his testimony, Kildoo acknowledged that on March 13, 2003, he went into the
COE, CIVAS and hdlway areas with the intention of reminding employeesto vote.
Kildoo clams he did not go into the recelving area, but did speak to a couple of
employees outside of the CIVAS area.  Kildoo stated that he told employees something
gmilar to, “ If anyone hasn’t voted, | just want to remind you of your opportunity to
vote.” Hedamshe might have said “ encourage you to vote.” Kildoo testified that he
made these comments four times a four different locations within the Inpatient Pharmacy
where there were smdl groupings of employees. One of the placesthat he stopped a
was the CIVAS area where he told Bennett, “Corey, | don’t need to remind you to vote.”
In response, Bennett said, “ Y ou don't need to remind anyone.” Kildoo claimsthat he
sad this because Bennett had been a visible union supporter. According to Kildoo, he
was in the entire area less than five minutes. Kildoo claims to have encountered
gpproximately 10 employees during that time span. He did not go back into the areato
remind people to vote after that occasion.

Kildoo specificaly denied asking employees if they had voted, or directing them
to go vote. Hefurther denied being told by the Employer to tell employeesto vote “No.”
Kildoo stated that he did, however, encourage employees to be informed and to vote, but

never directed employees how to vote,
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[l. Incident in the Cardiac Catheterization L aboratory Department
(“Cath Lab”)

Petitioner’s Evidence:

The Petitioner cdled Patrick Rowan, aUnit A X-Ray Technician in Cath Lab,
who dtated that there are approximately seven Unit A employees who work in the Cath
Lab. According to Rowan, the volume of patients in the Cath Lab is usudly heavy.
Employees work overtime every day well and into the night. Rowan noted that
employees are usudly running to get the work done every day and that it is “red busy,
very busy mog of thetime.”

Rowan tedtified that employees have adaily lunch Sgn-out sheet, which is kept
on aclipboard on awindow ledge adjacent to the front office of the Cath Lab. The
purpose of the sign-out sheet is to inform the lead people of who has gone to lunch and to
ensure that everyone gets a break. The sign-out sheet is pre-printed and employees sign
next to their name in the time-out box. The lead person for the day, which isnormaly
rotated among the three permanent leads, is respongble for maintaining the lunch Sgn-
out sheet.”

Rowan testified that on March 12 and 13, 2003, Julie Hawk, aUnit A X-Ray
technician was assigned to be the lead person for the Cath Lab and maintained the lunch
sgn-out sheet and “the board” on those days.®® According to Rowan, in the morning,
after he returned from voting on March 12, Hawk said to him, “ Oh, that reminds me, |

need to make sure that these people go down and vote” ; * | need to make sure, you know,

%9 The three lead persons are usually Lead Nurse Debbie Posie, Cardiovascular Technician Lead (CVT)
Edwin McCutchen, and X-Ray Technician Tom Walker. These three individuals are the permanent leads
for their discipline. Thus, apart from serving as a permanent lead, they rotate the lead day position.

80 Rowan claims that Hawk was not assigned to be the lead person for the entire week because she was not
the lead person in the days preceding the election. However, he did not work on Friday, March 14, 2003
and as aresult does not know if Hawk was assigned to be Lead person that day as well.
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whoever needs to go down and vote, goes down to vote.” Rowan testified that Hawk
aso asked him, “Do you know who voted?” Rowan replied that he did not know who

had voted yet, but that he had voted. Rowan testified that Hawk then picked up the lunch
sgn-out sheet and marked off his name with a check mark. She did not write anything

next to the check mark. Rowan then heard Hawk ask two people who werein the
hallway if they had voted.®* When they replied that they had not, Hawk stated

something to the effect of, “ Well you have to make sure that you get a chance to go down
there and vote.” Rowan testified that Hawk asked employees throughout the day if they
had voted or not, and if the employee responded no, she stated, “Well, make sure you go
down and vote.” If they had voted, she would mark off their name off on the sign-out
sheet. Rowan does not know if Hawk did this on March 13, 2003 as well.

That same day, at gpproximately 12:00 p.m. or 1:00 p.m., Hawk asked Rowan if
there was anybody else that he knew had not voted. Rowan responded that it did not
matter because employees could not vote at that time. Later in the day, he looked at the
ggn-out sheet and saw more check marks on the sheet. He testified that he saw the list
with the marks at various times throughout the day and that dmost everyone who was
eligible to vote had their name checked off. He had never seen smilar marks before or
after that day.

According to Rowan, the concept of the lead person began severa years back.
Additiondly, there was atime when Manager of Invasive Cardiology Derek Lester
attempted to rotate that position around, but within the past year, he decided to rotate the

position namely among the three permanent leads.

61 Rowan cannot recall who Hawk asked but testified that he thought it was Richard Goo, a Unit B
employee, and Jerry Jordan, aUnit A employee.
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Rowan tegtified thet to his knowledge, up until March 12, 2003, Julie Hawk had
never been assigned to be the lead person in the department, nor had she ever maintained
the lunch Sgn-out sheet. He further stated that she as not been assigned as alead person
after March 13, 2003. According to Rowan, X-Ray Tech Lead Tom Waker and CVS
Lead Edwin McCutchen were present on the days that Hawk was assigned as lead.
Rowan could nat think of anyone other than X-Ray technician Todd Tyler, who had been
arotating lead person within the past year. Rowan stated that he served on rare
occasionsin this capacity. However, Rowan contends that a temporary replacement is
not considered alead person.

The lead person for the day is assgned by Lester. Apart from maintaining the
list, the lead person is aso respongble for assigning the work on “the board” to the staff
of the Cath Lab. Assgning the work entails manipulating the schedule so that people can
have lunches, assigning staff to procedures, and overal juggling the patient and employee
flow.

Rowan testified that on the two days in question, Hawk no authority to hire, fire,
discipline, or evauate employees. He further tetified that Hawk was hired in or about
June 1996 and was among the highly skilled X-Ray Techniciansin the department along

with regular X-Ray Lead Tom Walker and Manager Derek Lester.
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Employer’s Evidence:

The Employer presented two witnesses to discussthis dlegation: X-Ray
technologist Julie Hawk and Manager of Invasive Cardiology Derek Lester.
Julie Hawk

Hawk has been employed by the Hospital for 7 years asa Radiologic
Technologist (herein referred to as“RT”) in the Cath Lab. According to Hawk, the Cath
Labisafast paced department. There is no average day and the day tendsto shift quickly
because cases get added on. The normd operating hours are from 7:00 am. to 5:00 p.m.
Her direct supervisor is Manager of Invasive Cardiology Derek Lester. Hawk isaUnit
A employee, and testified that she has no authority to hire, fire, and issue discipline or
review performance of employees.

Thereisadaly lunch Sgn-out sheet that is maintained in the hdlway outside the
little office area close to the scheduling board. When the day is over, the sheet is placed
in adrawer somewhere in the Centrd Scheduling Office.

Hawk testified that there are three leads in the Cath Lab: RN Debbie Posey, CVT
Edwin McCutchen, and her leed RT Tom Waker. Thereisdso a“Daly Lead” whoisin
charge of running the board with assgnments for the day. That lead stands at the Board,
speaks to doctors, checks up on labs for patients and, if someoneis Sck, reassigns their
cases. Additiondly, the lead for the day isin charge of scheduling lunches. Thereisa2-
hour lunch period during which dl employees must get their lunches.

Hawk tedtified that she has held this lead day position twice. The first time was
last year and when she was given the assgnment for one week, but was only able to

perform for 2 days as Daily Lead becauise someonein her divison caled in sck and she
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was pulled off the board. She was assigned as a Daily Lead on that occasion because she
had not been content with the room she was constantly being assigned to, and she had
complained to Lester. Lester told her that he was going to put her in the Daily Lead
position so that she could learn a bit more about what goes on in the department. The
second time that she was assigned as a Daily Lead position was during the week of the
election. She was assigned again because she had complained about being treated
unfairly with respect to room assgnments. Lester told her that she would perform the
lead position for afull week and that perhaps that experience would change her
perspective. On both occasions, she did not receive extra pay.

On March 12, 2003, the first day of the election, Hawk went into Lester’s office
and asked whether she should make sure that everyone had the opportunity to vote.
Lester replied, * Yeah, everybody should be able to get out to vote if they want to.” Lester
did not tell her how to ensure that occurred. That same day, firgt thing in the morning,
she saw Patrick Rowan and Rick Daniel and stated, “ Oh you guys voted already.” They
sad that they had. Then during the course of the morning, she approached each person
and asked, “ Do you want to go vote?” She then offered that employee the opportunity to
go vote by replacing them on their case with someone ese so they could go vote. Hawk
aso put adash mark to the left of their names on the lunch Sgn-out sheet if they had had
an opportunity to go vote®® When someone responded that they had not voted, Hawk
testified that she then asked, “ Did you want to vote?” Hawk testified that she freed
employees up so that they could vote. She does not recall exactly who, but there were

nine people who were relieved in that manner throughout the course of the day.

%2 The only other mark Hawk made on the daily lunch sign-out sheet was the word “no” next to Fred
Wofford' s name. She made that notation because hetold her that he did not want to go vote because he
figured he would be contested as he was a new employee.
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Hawk testified that on thet firgt day of voting the lunch sgn-out sheet stayed in
the hallway. Someone else put it away in the drawer of the scheduling office. Hawk
gated that she only made marks on the sign-out sheet on the first day of voting because
after that day, the sign-out sheet wasin the office and she just went into the office to see
who had not had the opportunity to vote on the second day. She did not take the list out
of the office on the second day. Hawk testified that she did not title the sheet, nor did she
ever giveitto Lester. Further, she noted that she never told Lester who had said they had
voted, wanted to vote, or did not want to vote.

Asto who has performed the lead function, Hawk testified that RN Todd Tyler
has dso been aDaily Lead and has run the Board for aweek. Additionaly, she noted
that RT Patrick Rowan and Rick Daniels, and pretty much everyone has stepped in as to
perform the Daily Lead function while someone is out to lunch, or when it is necessary;
however they have not been aDally Lead for the entire day.

Manager of Invasive Cardiology Derek Lester

Lester has served as Manager of Invasive Cardiology (Cath Lab) for
gpproximately three yearsin September.  Seventeen employees report to him including
RNs, CVT Technicians, and RT Technologids. Legter testified that normally one of the
three permanent leads acts asa Daily Lead. Performing the functions of Daily Lead takes
up dl of that employee stime. Lester sated that the Daily Lead has no ability to hire,
fire, issue discipline, or review employee performance. With the exception of the Lead
RN who assgts with the evauations of the nurses, the three permanent leads also do not

have these authorities.

43



Legter tedtified that there have been other employees who have acted as Dalily
Leads RN Todd Tyler and RT Julie Hawk.%® Lester had tried to assign Hawk as a Daily
Lead for aweek in the past, but something happened during the course of that week that
prevented her from being Daily Lead for the entire week. Lester believes he assgned
Hawk as Daily Lead that first time because it was part of hisinitid plan to rotate
everybody through the Daily Lead position as agood learning experience and o that
employees could get a good understanding of the department and to learn the impact that
the lead had on the flow of cases.

The second time that he assigned Hawk as a Daily Lead was for the week of
March 10. He did so because the previous week, Hawk had discussed with him some
issues that she was having with the permanent leads. Lester suggested to Hawk that she
try the Daily Lead position the following week in order to give her a sense of what leads
have to go through on adaily basis. He decided on the week of the election because he
looked at the schedule and noted that no onein her discipline was scheduled to be off that
week and she could perform the Daily Lead job and till not affect the workflow.

With respect to the election, Lester told Hawk to make sure that everybody had an
opportunity to get out and vote. He did not tell her how to go about doing that. Hawk
never told him who had voted. Up until the preparation for the present hearing, Lester
sad that he had never seen any list of who had voted. Lester testified that he does not
maintain the lunch sgn-out sheet, however, the Sgn-out sheet is used when computing

timecards and reviewing employees lunch periods in the event a discrepancy exigs.

83 |_ester stated that he assigned Tyler to the Daily Lead for aweek about ayear ago because Tyler was
having issues and he thought Tyler could benefit by getting a better understanding of how the department
functions asawhole.



[11. Incident in the Gener al Radiology Depar tment

Petitioner’s Evidence

The Petitioner presented employee witness Leand Hylton to testify regarding this
incident. In thisregard, Hylton gave hearsay testimony that on March 14, 2003, Debbie
Coleman, aUnit A technician in the Generd Radiology Department told him, “What's up
with Julie (Lane), she asked meif | had gone down to vote and | had said that | had not
made up my mind yet and shetold me, ‘just go vote anyway.”” Hylton did not tell
anyone in the department about this conversation with Coleman.®*

Hylton reports directly to Imaging and Services Manager Julie Lane. During the
hearing, Hylton was presented with alist by counsd for the Petitioner. Thelist was
purportedly created and marked off by Lane on the days of the lection. Hylton tegtified
that he had never before seen thisligt, until counsd for the Petitioner showed it to him
two days before the present hearing.

The Employer’s Evidence

Manager of Imaging Services Julie Lane was called to testify regarding Hyland's
hearsay testimony concerning Debbie Coleman. ®  Imaging Services consists of severd
departments including Pediatric Radiology located in Miller Children’s Hospitd,
Vascular Imaging, CT Scan and Gererd Processing, which are located in the Adult
Radiology Department on the first floor of the main building, and Nuclear Medicine and

UltraSound. Lanereportsto Terry Ashbi. Lane overseesall of the approximate 70

641 am not giving any weight to this testimony inasmuch as the Union chose not to present direct testimony
from Debbie Coleman.

8 The Employer and Union stipulated that Lane is a supervisor within the meaning of Section 2 (11) of the
Act.
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employees in the above referenced departments. Those employees are considered
Technicd Staff and were digible votersin voting Unit A.%®

Lane tedtified that she created the document/list shown to her by the Employer the
day before the election®” Thelist is abreskdown by section of employees that report to
her and which were in the bargaining unit to vote in the March 12th and 13" dlection.
The left column indicates al of the employees that report to her while the next columns
reflect the days and hours that these employees were scheduled to work aong with their
scheduled time-off. Regarding employees who were on vacation, Lane cdled them, a
home and ether left a message or told them directly about the voting times and Stated, “ If
you have a chance to come on.. .to vote.. .these arethetimesyou can doit.” Lane
tetified that she did this because she wanted to make sure that they aso had received
correct information concerning the polling sessions. The second page of handwriting
refers to some of the clerical employees who report to Lead Carmen Paz that Lane had
met in the hallway and asked, “ Did you have a chance to go down and vote?” She
subsequently told them the polling times.

According to Lane, if shewaked out of her office and spoke to someone either in
the hdlway or anywhere else, she asked them if they had had a chance to go down and
vote. If they replied that they had not, she would tell them the polling session times®®
Then, ether a that time or later, she went into her office and highlighted their namesto

indicate that she had spoken to them and they were aware of the hours and that they could

% The departmentsinclude three basic classifications: Nuclear Medicine Technologists, Ultra Sound
Technologists, and X-Ray Technologists. Additionally, she has five RNsthat report to her.

57 Employer’s Exhibit No. 32.

% During direct examination Lane stated that she had shown them the polling times. However under cross-
examination, she noted that she had made a mistake on direct and that she in fact never showed them the
polling times but instead just told employees about them. | credit her testimony under cross-examination as
it appears to have been nothing more than a mistake.
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go down and vote. |If they said they had, she would go to her office, either a the time or
later, and highlight their names aswell. After highlighting their names, Lane testified
that she did not follow-up with that employee to determine if they had voted.*®

Lane tedtified that she did not show her ligt to any employees. Additiondly, she
was the only individud that made any highlights or markings on thelist. According to
Lane, she made dl of the notations in her office. Lane tedtified that she created the list
because she wanted to make sure that everybody had an opportunity to go down and vote
if they so degred. Shekept the list in adrawer ingde of her office, which drawer is not
open to the gtaff.

With respect to X-Ray Technologist Debbie Coleman, Lane noted that she had a
discussion with Coleman in the morning of March 12. Lane testified that she asked
Coleman, “if she had had a chance to go down and vote.” Coleman replied that she had
not, at which point Lane stated, “ If you would like to go, now is the perfect time because
itisnot busy. Why don’t you go ahead if you wish to go down and vote?” Lane denied
asking her or anyone in her department whether they had actually voted. Lane denied
ever tdling Coleman, “Just go vote.”

Executive Director of Human Resources Ron Chavira

Chavirategtified that it was the Hospitd’ s policy to tell employees to make sure
that they had a chance to vote. He communicated this policy to the Vice-Presidents of

the different Hospita areas and told them to ensure that employees had the opportunity to

%9 |_ane noted that she made a notation next to Eric Anue's name because he had come back from voti ng
and told her that he had been challenged. Lane did not ask him why. She made next to Diana Solis' name
because Solis had come into her office and told her that Lyland Hylton had contested her ballot.
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go and vote. Chaviradid not instruct any manager that they should keep alist of who
voted and who did not.
Analysis:
A. Agency
With respect to employee supporters of a party, the Board applies common law
principles of apparent authority in determining whether a person is an agent of the
respondent while that employee engages in aleged objectionable conduct, induding

making statements. Cooper Hand Tools, 328 NLRB 145 (1999); Allegany Aggregates,

Inc., 311 NLRB 1165 (1993). Apparent authority is sufficient to creste an agency
relationship if the party has created a reasonable bdlief to other employees that the
individua in question has been authorized by the principle to perform the actsin quetion

on behdf of the party. Southern Bag Corp., 315 NLRB 725 (1994). In the present case,

the test would be whether, under al the circumstances, the affected employees would
reasonably bdlieve that the employee dleged to have committed the objectionable
conduct was reflecting the Employer’s policy and spesking and acting for the Employer.

Waterbed World, 286 NLRB 425-426 (1987).

If the person engaging in the objectionable conduct is not an agent of the
Employer, then the actions are accorded less weight “because neither unions nor
employers can prevent misdeeds by persons over whom they have no control.” Phoenix

Mechanicdl, Inc., 303 NLRB 888 (1991), quoting NLRB v. Griffith Oldsmobile, 445

F.2d 867, 870 (8th Cir. 1972), enf’g 184 NLRB 722 (1970). The Board will overturn an

election based on third-party conduct only where the conduct is so aggravated that it
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creates a general atmosphere of fear and reprisal rendering afree eection impossible.

Phoenix Mechanicd, Inc., supra.; Westwood Horizons Hotel, 270 NLRB 802 (1984).

B. List-Keeping
The Board has consstently prohibited the keeping of aligt, gpart from the officid ligt, of

persons who have voted in the dection. International Stamping Co., 97 NLRB 921

(1951). Notwithgtanding, it is necessary to affirmatively show or infer from the
circumgtances that the employees knew their names were being recorded. Days Inn

Management Co., 299 NLRB 735 (1992). Where no such afirmative evidence of this

exigs or where it cannot be inferred from the circumstances of the case, the dection will

not be set aside. A.D. Julliard and Co., 110 NLRB 2197, 2199 (1954); Southland

Containers, 312 NLRB 1087 (1993); Avante at Boca Raton, Inc., 323 NLRB 555, 557

(1997).
C. Urging Employeesto Vote
It has long been held that the mere urging of employeesto vote by supervisors
acting in a nontpartisan manner, unaccompanied by directions regarding for whom the
employee should cast hisbdlot, does not raise materid issues with respect to eection

conduct. In re Pennsylvania Power & Light Co., 66 NLRB 1391, 1392 (1946); (see also

Thomas, 111 NLRB 226, where the president of the company urging employees to vote
was held not to be unlawful.)
l. Incident in the Centralized I ntravenous Admixture Service Section

With respect to the conduct aleged of Executive Director of Inpatient Pharmacy
Carl Kildoo, the testimony is undisputed that Kildoo went into that areawith the intention

of reminding employees to votein the eection. Additiondly, the evidenceis clear that
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Kildoo made comments to gpproximeately 10 employees of which some werein Unit A.
The testimony differs only asto whether Kildoo as he clams, sated, “ If anyone hasn’t
voted, | just want to remind of your opportunity to vote” “ encourage you to vote” or
whether as union witness Bennett claims Kildoo asked employeesif they had voted and

then urged them to go vote if they had not. Bennett further testified to Kildoo stating “

go vote, you can go vote, go vote.”

With respect to what was actudly stated during Kildoo' s tour of the areg, | credit
Kildoo inasmuch as his demeanor gppeared truthful and forthright. | specificaly note
that Kildoo waswilling to provide testimony without any hesitation, even when
disclosing conduct that may have been interpreted as damaging to the Employer.
Additiondly, histestimony was consstent and unwavering.

Based on the above, and in accordance with legd precedent, | conclude that
Kildoo' s statements comport with the standards set forth above. In thisregard, there was
absolutely no evidence that Kildoo directed employees to vote for any specific party or
that he campaigned in any way on behdf of the Employer during the alleged misconduct.
Thereistherefore, no evidence that he was doing anything but reminding employees to
votein anon-partisan fashion.  Further, his statements to employees at no time forced
employees to the polls or suggested retdiatory measures for failing to do so. Inlight of
these facts, | do not find Kildoo's conduct to have been coercive or to support aclam

that he interrogated employees concerning how they were going to cast their balots.
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[I. Incident in the Cardiac Catheterization L aboratory Department
(“Cath Lab")

In regard to this allegation, it is undisputed that at least on March 12, 2003, X-Ray
technologist Julie Hawk asked severd employees whether they had voted or not, marked
their name off on the daily lunch sgn-out sheet in an attempt to track whether employees
had an opportunity to vote, and that some of these employees saw their name had been
checked off. Additionaly, it is undisputed that if an employee told Hawk that he/she had
not voted, shein turn, told employee to make sure they got a chance to go vote.

In examining whether Julie Hawk’ s misconduct is indeed objectionable and
would warrant the setting aside of an eection, it must first be determined whether Hawk
was acting as an agent of the Employer when she engaged in the dleged misconduct. In
thisregard, credit both Hawk and her supervisor Derek Lester, concerning the reasons set
forth for gppointing her to the Daily Lead position during the week of the eection.
Additiondly, | credit both Hawk and Lester’ s testimony that Hawk was never ingtructed
by Lester to keep alist of employees who voted or to mark the regular lunch sign-out
sheet for the purposes of tracking who had the opportunity to vote. | found both
witnesses to be forthright in their manner and in no instance appeared evasive or sdective
in their memory. Additiondly, their testimony was consstent in al aspects and it
corroborated each other.  Although Lester told Hawk to make sure that employees
received an opportunity to vote, thisisinsufficient to establish that he, in any manner,

directed or condoned the questioning of employees or of the marking of the daily lunch
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sgr-out sheet by Hawk. In support of this point, Lester testified that he had not seen the
list or had knowledge of it being marked, until preparations for this hearing. Had he
directed the monitoring of employees who had the opportunity to vote on the daily lunch
sgn-out sheet, alikdy inference would have been that he actudly inspected thet list
immediately. However, hedid not. Moreover, given the fact that Hawk had only acted
asaDaily Lead once before and was attempting to juggle the running of the board for an
extremdy hectic department with the ingtructions to make sure employees had an
opportunity to go vote, it is even more likely that Hawk made notations on the daily

lunch Sgn-out sheet on her own initiative.

In addition, the record failed to disclose that employees who were possibly
affected by Hawk'’ s alleged misconduct, as evidenced by Petitioner witness Patrick
Rowan's own testimony, believed that Hawk was acting under the Employer’s command
or was authorized to engage in any conduct beyond running the board or rdleasing them
to vote. Rowan, himsdlf, noted that Hawk on the day in question, had no authority to
hire, fire, discipline or evaluate employees and that she was just acting asa Daily Lead.
Therefore, Rowan clearly did not view her as someone with supervisory or any authority
for that matter. In light of thisevidence, | do not find that Hawk was acting as an agent
of the Employer during the alleged objectionable conduct.

Notwithstanding, assuming arguendo that Hawk was an agent in certain aspects,

the conduct that she engaged in is not objectionable. In American Nuclear Resources,

Inc., 300 NLRB 567 (1990), an employer created a“release-lit” of employeesto utilize
in connection with the eection. The names employees were marked off by a supervisor,

in the presence of employees, asthey boarded avan to be driven to the polls.
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Additiondly, the employer was required by its contractor to know where its employees
are located within the facility. The Board reasoned that because employees were
customarily monitored, had knowledge of such activity, and were required to Sgn a
timesheet when exiting the plant, the list-keeping did not have the effect of coercing
employees and was therefore, not objectionable. It further held that “checklists can be a
legitimate method of keeping track of employees.” |Id.

Similarly, in the present case, employeesin the Cath Lab were required to sign a
dally lunch-sheet acknowledging that they were leaving their work area. Theligt was
created because of the hectic workflow of the department and the need to keep track of
employees during their only break in the day in order to maintain adequate saffing levels
and to ensure that everyone received alunch break. Employees were well aware that they
were required to notify the Daily Lead, by their Sgn-out sheet, that they were on break
and therefore, in another area of the Hospitd. Hawk, in turn, utilized thisexiding list as
atool for releasing voters or to ascertain that they had been afforded the opportunity to
leave their work areain order to vote. Therefore, Hawk’ s intention in making notations
concerning which employees had voted was not based on an effort to thwart employees
rights, but rather, was an attempt to give employees the opportunity to votein light of the
hectic pace of the department.

Given the hectic pace of the department, the need to release employees for bresks,
the knowledge that al employees had concerning the exigting daily sgn-out shet, itis
unlikely that employees were somehow coerced by Hawk'’ s notations on the sheet that

they had been afforded an opportunity to leave the department in order to vote.
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Moreover, there was no evidence that Hawk directed employees to vote for one party
versus the other, or that she ever mandated employeesto vote. In fact, when shewastold
by employee Fed Wofford that he did not want to go vote, Hawk’ s only response wasto
mark the list with a“no” next to hisname. She did not ask him why he did not want to
vote nor inssted that he do so.

Inlight of these facts, | recommend that this part of the objection be overruled.
[I1.  Incident in the General Radiology Department

With respect to this dlegation, | fully credit Manager of Imaging Services ulie
Lane. Lanewas unguarded, frank, and non-sdlective in her memory. Furthermore, she
willingly and candidly answered dl questions directed a her by both the Employer and
the Petitioner.

With respect to the issue of list-keeping, dthough Lane admitted to creating alist
of digible votersin order to ensure that al employees under her supervision had an
opportunity to vote in the eection, there was absolutely no evidence that employees knew
that Lane was recording their names. In thisregard, Lane credibly testified that she did
not show the list to any employees and that the list was maintained at al timesin her
office. Union witness Hylton reaffirmed Lane s testimony, as he noted that he had no
knowledge of the ligt prior to this hearing. Because there is no evidence of thelist being
viewed by employees, | do not find Lane' s keeping of alist objectionable.

In regard to the Petitioner’ s dlegation that Lane interrogated employees, Lane
readily admitted that she spoke to employees on the floor and called employees who were
absent at their home and asked, “Did you have a chance to go down and vote?” Lane

then advised employees of the polling sessons. The record further revealed that Lane at



no time asked employess if they had actually voted or told employeesto go vote.”
Additiondly, there was no evidence that Lane advocated a particular party when she
approached employees to inquire whether they had had an opportunity to go vote.
In light of these facts, | do not find that Lane's conduct was objectionable. ™
Based on al of the above, | find no merit to the objections that the Employer
coerced employees to vote in the dection, unlawfully kept lists of voters, interrogated
employees about whether they voted and for which sde they had voted. Inasmuch, it is

my recommendation that Objection Nos. 2, 5, and 6 be overruled in their entirety.

0 do not give weight to Union witness Leland Hylton’ s testimony concerning Lane’ s conversation with
Unit A technician Debbie Coleman. Asnoted previously, Coleman was not present at the hearing to
provide direct testimony concerning this alleged incident.

L Although in its brief, the Petitioner cited Neese Contracting, Inc., 2002 WL 31306601, a 8 (NLRB Div.

Of Judges) for the proposition that supervisors may not urge employeesto vote. A careful reading of the
case indicates that both the facts and the finding are wholly inapposite to the present case. InNeese, achief
perpetrator of several and “serious unfair labor practices’ interrogated an employee on several occasions.
Thefirst occasion, the supervisor asked the employee if he knew about the impending election and
thereafter told him that he had “to vote in the election or it would be ayes vote for the union.” The second
and third time, the supervisor interrogated the employee by asking him whether he was going to vote. In

it’ sreasoning, the judge specifically noted that the supervisor had violated Section 8(a)(1) of the Act
becausethe interrogations occurred “in the midst of other serious unfair labor practices’ and was part of
“an unlawful effort to manipulate the outcome of the election.” These other unfair labor practices included
threats of discharge for voting for the union and other acts of coercion.

The present case is factually distinguishable as the alleged misconduct by Kildoo, Hawk, or Lane lack the
severity of the conduct present inNeese. Neither of these three individuals threatened any employees or
remotely suggested to them, asin Neese, the repercussions of not voting. Additionally, their alleged
misconduct has not occurred in a campaign where the Board has made a finding of serious unfair |abor
practices. Moreover neither Kildoo, Hawk or Lane have been categorized as “ chief perpetrators’ of unfair
labor practices so that their alleged misconduct cannot be seen as coercive as the supervisor in Neese.
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Objection No. 3

The Employer surveilled, interrogated, intimidated, interfered with,
coer ced and evicted from the Hospital’ s property union agents and
employees who wer e hand billing outside the Employer’s Hospital.
Specifically, that on or about March 11, 2003, Employer security
guar ds appr oached union agents and employees while they were
hand billing and engaged in survelllance of their union activities, and
coer ced and evicted them from the Employer’s property; on or about
March 10, 2003, the Employer intimidated union representatives, and
on or about February 27, 2003, union representatives wer e surveilled
and the Employer interfered and intimidated employeeswhile they
wer e engaging in union and/or protected concerted activities. 2

. March 11, 2003 I ncident

Petitioner’s Evidence:

The Petitioner contends that the Employer interfered with employee handbillers
and union agents, by approaching them as they were handbilling at the footbridge
attached to the employee parking lot, surveilled their union activities, and coerced and
evicted them from the Employer’ s property.

The Petitioner presented two witnesses to testify regarding this incident:
Employee Peter Andrade and Union Organizer Judy Lawton.

Peter Andrade

Andrade, a Radiation Technician Assgtant in the Radiation Oncology, was
involved in the union campaign up to the eection on March 12 and 13. In this capacity,
he passed out union authorization cards, buttons and gtickers to other employees.
Approximately %2to 2 months prior to the eection, he began passing out union flyers. He
did this about one to two times per week. Andrade noted that he always passed out flyers

by the footbridge attached next to the employee parking lot because his department is

"2 The Union did not present any evidence concerning the March 10, 2003 allegation. Inasmuch, |
recommend that portion of the objection be overruled.
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located next to the footbridge and because he was able to see everyone as they were
leaving the parking structure. He normaly began to digtribute flyers at around 6:20 am.
and ended at gpproximately 7:00 am., at the beginning of his shift.

Andrade testified that employees in the Radiation Oncology Department arrive at
work between 6:00 am. and 7:30 am. The mgority of those employees are Unit B.
However, there are gpproximately 5-6 Unit A employeesin his department. Andrade
tedtified that he encounters severd Unit A employees throughout the course of his day.
These indude Radiation Thergpy Technologigts, Radiation Technologist Specid
Procedure, LVN'’s, Pharm Techs, and Nuclear Medica Technologists.

Andrade stated that the parking lot located adjacent to the footbridge isthe
primary employee parking lot in the Hospital. He noted that Unit A employees use this
employee parking lot. Andrade also testified that patients do not enter the Hospital
through the footbridge because the only way to get into the Hospita from that areais
with abadge. Andrade has never seen a patient on the footbridge.”®

In the weeks leading up to the eection, there was typicaly one guard (which
dternated) standing in the first walkway of the footbridge, specificaly where the
footbridge meets the parking structure, or on the corner of the first bend of the
footbridge.”* He aways saw that guard stationed right as you enter the parking structure,
but he knew that the guard would dways wak back and forth. Andrade saw the guard

there every morning even when he was not leafleting. Andrade stated that prior to March

73 patients do, however, park in that same parking structure, but on different levels. Visitor parking is
located on the ground level of that same parking structure.

"4 petitioner’s Exhibit No. 3is a photograph, which depicts both the area where the footbridge meets the
parking structure and the corner of thefirst bend.
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11; the guard had for the most part acted the ssmeway.”® Hospital security guards wear a
uniform and have a Long Beach Hospital Badge with their name on it.”®

On March 11, 2003, the day before the election, at about 6:20 am., Andrade
digtributed flyers and stickers aong with another femae employee to employees who
were walking to and from work on the footbridge.”” Andrade stated that he did not see
any guards when he firg arrived in that area, however, about 15 to 20 minutes later, 6:35
am. to 6:40 am., two uniformed guards gpproached him and the other employee he was
handbilling with. The guards stopped and stood about three feet next to him and the
other employee and faced them. "®  The guards did not say anything to handbillers or the
employees passing by. They did not tell them to stop lesfleting, or to move. Almost
immediately, Union Organizer Judy Lawton approached the guards and told them to
move. She dated that they were violating their NLRA rights, however, the guards
refused to move from that spot. According to Andrade, the guards had been there for a
minute or two before Lawton spoke to them.  About 5 to 10 minutes after speaking to the
guards, asupervisor came out to spesk to Lawton. The supervisor was wearing a
Hospitd Identification badge and a dark blue uniform. Andrade believes that he was il
standing in the same area on the bends when Lawton spoke to the supervisor and after
that conversation, Lawton moved him and the other employee across the street in front of

the Hospitd’s Main entrance.”®  The guards remained in the same location.

'S Organizer Judy Lawton corroborated that prior to March 11, asingle guard was usually posted in this
fashion.

® It isunclear from the testimony whether the guard stationed at this location also wore the same type of
uniform. Later testimony from Employer witnesses describes two colors of uniformsfor guards.

" Petitioner’s Exhibit Nos. 4 and 5

8 Petitioner’s Exhibit 6 isa map drawn by Andrade of where he was standing in relation to the guards on
March 11.

" Thisisinconsistent with Lawton’ s testimony who testified that she immediately moved the handbillers
after she spoke to the guards.

58



Before the guards arrived, about 80 percent of the 60 to 100 employees that
walked by were accepting the flyers that he and the other employee were digtributing. Of
these employees “maybe 30" were Unit A employees. Andrade testified that before the
guards arrived, he kept on running to Lawton to get more flyers to distribute because he
continually ran out of them. Andrade does not know exactly how many employees he
passed out flyersto, but does know there were many. According to Andrade, after the
guards arrived, that number dropped substantialy. Andrade testified that employees
appeared not to want to acknowledge them or the flyers they were distributing. He
believes the number of employees who accepted the flyers dropped to 30 percent or 40
percent. Asemployees passed, many said, “No.” The employees no longer made eye-to-
eye contact with Andrade, were looking down at the ground, and were not taking
anything from him. Additionaly, employees had to wak around the guards to get
through the passageway. Andrade testified that even people that he knew were union
supporters were not taking flyersin the guards presence.

Andrade testified that on thet day, Unit A employees used the footbridge because
he saw some Nuclear Medica Technologists, several LVN's, employees from Radiology
Oncology and the Pharmacy Area passing through. According to Andrade he was
specificaly kegping an eye out for employee badges to make sure that he did not give
flyers to employees who were indigible to vote. He does not know how many Unit A

employees passed by after the guards arrived.
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Judy Lawton

Lawton isa CNA Organizer and Labor Representative. In relation to the
organizing campaign for the ancillary employees, she was responsible for certan
departments in the Hospita: Respiratory Therapy, The Women's Department, Pharm
Techs, and Rehab. She was responsible for targeting a large percentage of the Unit A
employees rather than those Unit B or C. These Unit A employees included Respiratory
Therapists, Pharm Techsand LVN’s. Approximately 250 employees that she was
responsible for organizing were in Unit A.

Lawton began asssting the campaign on December 23, 2002. She began
digtributing flyers the first week of January 2003. She digtributed flyers once aweek and
as the date of the election approached, at the beginning of February, she legfleted twice a
week. According to Lawton, she often stood at the edge of the footbridge in front of the
main area of the Hospital. She targeted that areato distribute leeflets because it was area
where the largest number of employees entered the Hospital. This was due to the fact
that the mgjority of employees parked above the ground leved in the parking structure
attached to the footbridge. Not al Unit A employees entered through the footbridge.

On March 11, 2003, at 6:20 am., Lawton went to the bench areain front of the
footbridge near the entrance to Radiation Oncology to didtribute flyers to organizers and
employees. She stationed employees Peter Andrade and Mary Bailey at the footbridge to
digtribute flyers. She then went directly across the street from them facing in their
direction. The single security guard that was normally stetioned in that area was not
present. At about 6:35 am. or 6:40 am., she saw two guards position themsalves beside

Andrade and Bailey and directly face them as they handbilled.
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She immediately approached the guards told them they should not be standing
there and that it was intimidating to employees. Lawton told them that they had never
had a problem with guards before and they had dways stood at the first bend of the
footbridge. She asked them to move and they refused. Lawton then told them that they
were violating the Section 7 rights guaranteed under the NLRA and she took a notebook
and asked for their names. They refused to give her their names and she asked to speak
to their supervisor. They were both wearing light brown/green security guard uniforms.
This was the same color uniform that the one guard wore daily.  She noticed their badge
was turned over. From the backside, the badge looked like aregular Hospital Badge.

After this exchange, she asked the handbillers to move with her across the
driveway until she could spesk to the guards supervisor.2° Lawton testified that she
moved Andrade and Bailey because of the effect that any confrontation with the security
guards would have on them. Andrade and Bailey then moved 30 to 40 feet from where
they were previoudy dationed. The guards remained in the same area and observed them
digributing flyersuntil 7:10 am.

Between 6:35 am. and 6:40 am., there were Unit A employees entering the
Hogspital to go to work. Employees entering or exiting the hospital had to go around the
guards. After the guards stationed themsdves, the number of employeestaking flyers
dropped by haf. Lawton testified that she knew this because she was in charge of re-
supplying the handbillers with materials and she had been replenishing materias very
frequently before the guards stationed themsalves. After the guards arrived, she was no

longer replenishing the handbillers as often with materids. Lawton cdamsto have dso

8 There was no evidence that employees heard this exchange between Lawton and the two uniformed
guards.
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seen employees' reactions and that they refused to accept the leaflet or sticker and instead
turned away. Lawton does not know exactly how many Unit A employees passed
through the footbridge from 6:35 am. to 7:10 am.®*

At about 6:45 am., the guards supervisor, Farica Muhammead, came out from the
main entrance of the Hospital. Lawton explained to Muhammad what had occurred and
asked if the guards would move. Muhammad responded that no one was going to tell
them where they could stand on their own private property.

The Employer’s Evidence

Director of Security Marion Vinton testified on behaf of the Employer. Inthis
regard, he denied having knowledge of any incident on March 11. Vinton testified that
during the time period from January through March 2003, the Hospital employed 20 in-
house security guards and approximately 35 contract security guards. There are two
Security Supervisors and two Lead Security Officers. The leads are Kim Ansado and
FaricaMohammed. Neither of these leads has the authority to hire, fire, suspend, or
evaduate employees. In addition, these leads have basicadly no authority to issue
discipline and may only do so in a Stuation where something needs to be corrected
immediadly.

Vinton dso tedtified that there is normally one security guard stationed in the
employee parking structure connected to the footbridge and on the footbridge. Thisis
consdered the same post and it is a 24-hour aday assgnment. That guard is respongble

for patrolling the parking structure.

81 During cross-examination, Lawton noted that between 6:20 am. to 7: 00 am., about 100-150 people
passed by. She estimated that maybe 50 to 70 employees passed by between 6:20 am. to 6:40 am. and 50
to 70 from 6:40 am. to 7:00 am. and that roughly one third of all these employeeswerein Unit A. The 1/3
estimate was based on her seeing Unit A employees stopping to talk to organizers.
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Vinton testified that Hospital security guard uniforms are dark navy blue whereas
contract security guards wear alight beige shirt and dark trousers. Both Hospitd guards
and contract security guards are required to wear the same Hospitd identification badge
with emergency codes on the back of their badges. Both types of guards are required to
show thelr identification so that their picture and name are visble.

. February 27, 2003 Incident
Petitioner’s Evidence:

The Union cdled Rosa Maria Miranda, to testify regarding the aleged
surveillance of union agents on February 27, 2003. Mirandaisa CNA Organizer who
was helping to organize the ancillary employees at the Hospitdl. From January 2003
through the date of the dection, Miranda went to Hospita about 3 to 4 times per week.
After February 27, 2003, she went to the Hospital more frequently.

On February 27, 2003, Miranda went to the Hospital a noon/lunch time. Shewas
scheduled to meet with aworker a 1:00p.m. She entered the Hospita through the Miller
Children’ s Hospitd entrance, walked through the waiting area towards the vending
machines to get coffee, and then looked towards the Miller Children’ s waiting area,
which islocated at the front of the Hospita entrance. Miranda was looking for Francisco
Arago, another union organizer. Miranda testified that she saw Arago and then attempted
to follow him down the halway towards the front of the hospital. Miranda was doing
this as she was trying to quickly Sp her lidless coffee and walk fast enough to caich
Arago. Shetedtified that her vison was then blocked by abig man waking in front of
her. 8 The man in question was a dark skinned African American, heavy s, over six

feet tdl and wearing baggy long shorts/'short pants with a Hawaian Luau shirt. As Arago

82 point #1 on Petitioner’ s Exhibit No. 31.
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was walking towards the exit, she noticed that the same man sped up his pace and this
action caught her atention. Likewise, it gopeared to her that the man was following
Arago’'spath. Asshegot closer to the man, she saw him put his hand to his ear and she
heard him say, “ leaving the hospital.” She saw him holding something but could not
identify what kind of equipment he was holding. At that point, she “figured’ that
“maybe’ he was following Arago.

Miranda then proceeded to walk faster and passed the man as he stood talking
between the double doors of the exit.®® According to Miranda, the man stopped at that
point, but she continued on to see Arago. Miranda then continued to pursue Arago
outsde of the Hospital and when she was close enough, she told him not to look back
not to talk to her, and that she thought he was being followed. She proceeded ahead of
Arago, cdled him on the cdllular phone, and told him to meet her on the other side of the
coffee stand located outside of the Hospital.2* As she and Arago were spesking, she saw
the man again. Thistime he was in an area behind some bushes and near another
Hospital exit. Mirandatestified that there was another exit in that area, along with some
bushes and valet parking. Miranda asked Arago to look at the man, at which point Arago
told her that the man looked like a security guard.®® Miranda dlaims that she saw the man
looking in their direction. She was standing 20 to 30 feet away from the man.

About 1 minute passed between the first time that she saw the man and where she
|eft him at the exit doors®® In that minute, Miranda could not say exactly how many

people she saw in the hadlway or whether or not she saw any employee from Unit A.

83 point #2 on Petitioner’ s Exhibit No. 31.

84 point #3 on Petitioner’ s Exhibit No. 31.

8 The Union did not present Francisco Arago to testify.
8 point #1 and Point #2 on Petitioner’s Exhibit No. 31).
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That day, she clams to have seen employees from radiology. because she noticed
employees with radiology badges. However, she could not tell how many employees she
saw, nor could she distinguish whether she saw LV N’s as opposed to some other
employees. She admitted to not looking at the employees identification.

Additiondly, Miranda testified that it was abusy day and that the areatends to be a busy
place where people wait to be seen by the clinic. Miranda did testify that she saw
employees on anormd basisin that area

Mirandatestified that she had never seen that man before and that she
never saw him again after that incident.

Employer’s Evidence:

Director of Security Marion Vinton testified that the Employer employs one
undercover guard, David Hardy. Hardy has been an undercover guard for sx out of his
15 years of employment. Hardy is an Africant American with medium complexion. He
works Monday through Friday and does not work on the weekends. He normally wears
khaki pants, polo shirts and a windbreaker jacket to work. Vinton hes never seen himin
aHawaiian shirt or wearing shorts. Vinton noted that if he did, he would send Hardy
home as this does not comply with the dress code. Vinton tetified that Hardy has never
been assgned to follow union organizers.

Analysis
l. March 11, 2003 incident

It iswell settled that when employees are conducting their activities openly or

near company premises, open observation of such activities by the employer is not

unlawful. Roadway Package System, 302 NLRB 961 (1991) (no violation where
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manager stood for 30 minutes by guardhouse, visible to dl, observing handbiller’ s efforts
to distribute pro-union literature; by time of incident the employees had openly engaged
in handbilling activity for about 2 %2 months) Unless the Employer is actively engaged

in photographing employees, note-taking, conversing with union representatives, visbly
disrupting any contact with the union, or impeding access, the Board will not find a

violation of the Act. Days Inn Management Co., 306 NLRB 92 fn. 3 (1992).

The uncontradicted evidence into thisincident disclosed that two contract security
guards gpproached employee handbillers and stood within three feet of them while they
distributed flyers and stickers®” The evidence revedled that the guards did not take notes,
did not photograph employees, did not impede employees from accepting flyers, did not
talk to the handbillers or to passing employees, and did not ask the handbillers to move or
to cease the digtribution of their literature. At mogt, the guards stood and faced the
handbillers, for about a minute or two, as they conducted the exact same union activities
that they had engaged in for over two months. Thisis confirmed by both union organizer
Judy Lawton and handbiller Peter Andrade’ stestimony. Lawton immediately removed
the handbillers to another area, about 30 to 40 feet away from the guards. Theresfter, the
guards continued to observe the handhillers from a distance.

Firg and foremogt, the mere observation of union activity by contract security
guards, even if three feet away, for aperiod of aminute or two, without any other overt
action isinsufficient to warrant the setting aside of an eection. Although the dose
proximity might arguably interfered with an dection if it occurred over a prolonged

length of time, and was accompanied by other conduct, the fact that the action lasted less

87 Although the Employer argued that these security guards were not regular employees, but rather contract
guards, | find that they were agents of the Employer at the time of the alleged misconduct.
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than two minutes makes it clear that the impact to voters had to be de minimus at best. In
this regard, athough much evidence was introduced concerning impact to Unit A
employees who may have witnessed the guards standing three feet away from the
handhillers, | find that evidence to be unpersuasive. It is Smply not possible that alarge
number of employees passed within the time span of two minutes, that these employees
were Unit A employees, and that the number of employees accepting handbills dropped
substantialy because the guards stood next to the handhillers.

The Petitioner argues that the entire incident, beginning with the guards standing
next to the handhillers to their observation of handbillers 30 to 40 feet away, was
objectionable. However, even if the number of employees who were passing by the
handbillersin their new area dropped by 30 to 40 percent, it cannot reasonably be
attributed to the presence of guards 30 to 40 feet away. There was no evidence again
that those guards attempted to dissuade employees from accepting flyers or that they did
anything but observe the handbilling which was occurring in the open and on the
Employer’ s property.  Theinference can just as easily be made that the drop in
acceptance of handbills was due to the different location of the handbillers. Furthermore,
the Petitioner’ s witnesses both testified that a security guard had been positioned within
view of the handbillers on previous occasions and there was no evidence presented that
such observations had any impact on the Petitioner’ s ability to legflet.

With respect to the dlegation that the employee handbillers and union agents
were evicted from the Employer’ s property, the evidence into thisinquiry disclosed that

a no time did the security guards ask the handbillers to move from the footbridge or to
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cease the digtribution of union flyers. In fact, union organizer Judy Lawton hersdf
removed the employee handhbillers from that area.

In light of the circumstances, | recommend that this part of the objection be
overruled.

. February 27, 2003 Incident

The evidence presented was insufficient to establish that the individua that Union
witness Rosa Maria Miranda saw was in fact a security guard or an undercover guard
employed by the Hospitd. The only evidence submitted was that a man appeared to be
following union organizer Arago and that he stopped at the entrance/exit doors and spoke
into some sort of device stating, “leaving the hospital.”  There was no evidence that he
was referring to Arago leaving the hospital as Mirandainferred. Moreover, Mirandawho
purportedly spent many days at the Hospital organizing employees, had never seen the
man before or after thisaleged incident. In fact, one could easly have inferred from this
same set of facts, that the man was merdly apatient or avistor at the Hospitd.
Furthermore, dthough Miranda clamsthat Arago believed this unknown man was a
security guard, the Union failed to cal Arago to testify regarding hisfirg hand
knowledge of the identity of thisindividud.

Even assuming the unidentified man had been observing the presence of non
employees organizers insde of the Hospitd, there is no evidence that employees would
have been aware of such conduct.

Although the Petitioner, in its brief sated that the man was later “behind some
bushes,” thisis an inaccurate account characterization of the testimony given by Miranda

Contrary to the depiction, he was not lurking behind some bushes. Rather, Miranda
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observed the man in an area where there is another hospita exit and valet parking. That
areais behind some bushes.

Inasmuch as there is insufficient evidence to subgtantiate that the Employer was
surveilling Arago or that such conduct was known to any of the voters, | recommend that
this part of the objection be overruled.

Based on al of the above, | find no merit to the Petitioner’ s dlegation that on or
about March 11, 2003, the Employer surveilled the union activities of employee
handhillers or that it evicted them and union agents from their property. Additiondly, |
find no merit to the adlegation that on February 27, 2003, the Employer surveilled union
agents. Itis, therefore, recommended that the objection be overruled inits entirety.

Objection No. 4

The Employer, in the presence of employees, through agents,
supervisors and independent contractors, physically assaulted and
battered union agents. Specifically, that on or about March 7, 2003,
Marion Vinton, the Employer’s chief of security, shoved union
representatives; and during the critical period, Manager Debbie
Guerrero mocked, intimidated, and interrogated employees because
of their appearancein a union flyer; and also for other union activities
in which they were engaged.

Petitioner’s Evidence:
With respect to this objection, the Petitioner only presented evidence concerning
the assertion that on or about March 7, 2003, the Employer, through Marion Vinton,

shoved union representatives®  In support of its position, the Petitioner caled Glynnis

Golden Ortiz.

8 The petitioner did not present any evidence concerning the allegation that Manager Debbie Guerrero
mocked, intimidated, and interrogated employees because of their appearancein aunion flyer and for
engaging in other union activities. Asaresult, | recommend that this part of the objection be overruled.
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Ortiz, an organizer for the California Nurses Association, testified that on March
7, 2003, a 3:54 p.m., she entered the Hospita through the Labor and Delivery entrance
and went directly to the elevator where she pushed the button to go downgtairs. Seconds
later, aman later identified as Marion Vinton gpproached her and placed himsdlf between
her and the devator. Vinton asked her where she was going and she replied that she was
going to the cafeteria. He told her that she was not going to do that, to which she stated
that shewas. Hethen said, “No you are not. Y ou are going to meet somebody.” Ortiz
testified that Vinton then pushed her left shoulder. According to Ortiz, Vinton further
gtated, “No, you are going to meet somebody, and thisis private property. You can't
comeinhere” Ortiz tedtified that she did not want to cause a disturbance because she
was aware of employeesin the area and therefore she walked outside. Ortiz claimed this
incident “probably” lasted less than ten minutes.

Theresfter, Ortiz redlized that she had not written down Vinton's name and title
and she returned for that information. Vinton showed Ortiz his badge. Thisinteraction
lasted less than two minutes.  She noted that during this second interaction with Vinton,
there were employees around, but she was focused on getting his information and thus
could not recal who, where, or how many employees were present at that time.

Ortiz clamed to have goneto file a police report at a police Sation and was
unable to submit a report because the officer with the correct rank was not present at that
time. She never returned to file the report. According to Ortiz, she and the Union
decided to prioritize because of the impending election, and as aresult opted not to filea

report at that time.
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During cross-examination, Ortiz testified that Vinton did not cause a physicd
injury to her. When asked whether Vinton used force on his hand when he put his hand
on her shoulder, she stated, “He touched my shoulder.”®® When asked whether she felt
pain during Vinton's dleged touching, Ortiz was primarily nonresponsive and
reluctantly stated, “1 wouldn't characterize it as pain.” Ortiz declared that she could not
recall if the touching lasted more than a second and that it was probable.

Additiondly, Ortiz tedtified that many employees use the Labor and Delivery
entrance as their main entrance to the Hospital. Many of these employees are Unit A
employees, specificaly employees who work in radiology. Further, she Sated that at the
time of the incident, there would have been a shift change at 3:30p.m., but that many
times employees did not get out until 3:50p.m., 4:10 p.m. or sometimes 5:00p.m. Ortiz,
however, declared under cross-examination that she could not recdl if there were any
Unit A employees present during the firgt interaction with Vinton.

Employer’s Evidence:

The Employer called Director of Security Marion Vinton to address the March 7,
2003 incident. Vinton tetified that on March 7, he stopped Union Organizer Ortiz and
asked her what she was doing and whether she had business at the hospital. She replied
that she did not and he told her that she needed to leave. Ortiz then stated that she wanted
to go to the cafeteria. Vinton replied that, that was not an entrance to the cafeteria.
According to Vinton, thiswas a 30 second interaction. When asked if he touched Ortiz
shoulder, hefirmly replied, “absolutely not.” In this regard, he sated that he was sure of
this because the security department has instructions not to touch people. Vinton aso

declared that Ortiz was very obedient and |eft the facility. She did, however, come back

8 This characterization contradicts her earlier testimony of having Vinton “shove’ her shoulder.
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to get hisname. At that point, he held up hisidentification badge for her to see. He
clamsthat interaction lasted 15 seconds. He did not recall if there were any employees
present at that time.

Vinton stated that the Labor and Delivery Entrance leads to the Labor and
Delivery Area and the Cardiac Department and that employees, patients and patient
vigtors usethisentrance. He testified that this particular entrance is not aregular access
point to the cafeteria. Rather, the regular access point to the cafeteriais located on the
Southside of the Hospita through the Main Lobby.*° Vinton did, however, note that it
was possible to access the cafeteria from the Labor and Delivery Entrance by taking the
devator to the ground floor.%*

Analysis:

| do not credit Ortiz' testimony with respect to the alegation that Chief of
Security Vinton physicaly assaulted and battered her. Furthermore, her testimony
contained both interna and externd inconsstencies. In thisregard, Ortiz initidly
testified that Vinton “shoved” her shoulder yet during cross-examination, her testimony
changed to Vinton having “touched” her shoulder. Moreover, Vinton adamantly denied
that he touched her in any way and specificaly noted that it was security policy not to
touch individuals. Additiondly, she stated that the interaction lasted probably less than
ten minutes, however she noted that Vinton approached her within seconds and she | eft
because she did not want to cause a disturbance, thereby implying that she was swift to

end theinteraction. The length of thisinteraction is Smply incredible considering the

%11 support of this objection, the Employer submitted through Vinton, several pictures of the elevator
doors where the alleged incident occurred along with pictures of the ground level areathrough where Ortiz
would have gone to the cafeteria. See Employer’s Exhibit No. 10(a) through (c) and Exhibit No. 11 (a)
through 11(c).

%1 Thisisthe route that Union Organizer Ortiz was presumably taking.

72



timing of Vinton'sarrivd, the few words that were exchanged, and her own stated
concerns. Furthermore, it exceedingly contradicts Vinton's own assessment of the length
of the interaction. Moreover, | found Ortiz overall demeanor to be evasive.”

Additiondly, | found Ortiz to be unrdigble in her tesimony as to whether any
employees were in the area during her firg interaction with Vinton. With respect to this
dlegaion, she stated being aware of employees being around and as aresult did not want
to cause adisturbance. However, her testimony was based on employees normally using
the Labor and Ddivery entrance, or Unit A employees working in radiology. She dso
noted that a shift change would have occurred at the time of the incident thereby causing
employeesto bein that area. However, thisinformation was not based on what she
actually saw the day in question rather on past observations. That there could have been
employeesin that areaor more importantly there might not have been any. Shewas
amply unable to specify. Nevertheess, even if employees were in the areaduring the
incident, Ortiz could not recall if Unit A employees, the unit a issue, were present at all.

Notwithstanding dl of this, even assuming there were employees in the ares, there
issmply no evidence that any Unit A employee actualy witnessed the brief interaction
between Ortiz and Vinton and were, therefore, coerced in any way.

Based on the above, | recommend that Objection No. 4 be overruled in its

entirety.

92 She continuously appeared to mock the questions being asked of her by both the Employer’s counsel and
of the undersigned by rolling her eyes, looking up at the ceiling, and smirking. Likewise, sheansweredina
contemptuous manner.
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Objection No. 17

During thecritical period, the Employer imposed
discriminatory, retaliatory, coercive, interfering and
intimidating conditions and restrictions on union agents and
employees who wer e soliciting and attempting to solicit union
support among employees on the Employer’s property.

The Petitioner’s Evidence:

The Petitioner’ s evidence for this objection conssts of the evidence provided in
Objection Nos. 3 and 4. The Union contends that the Employer imposed discriminatory
conditions on employee handbillers as they solicited employees on the footbridge on
March 11, 2003 by stationing two security guards next to the employees. In regard to
Objection No. 4, the Petitioner maintains that Director of Security Marion Vinton's
eviction of Union Organizer Glennis Golden-Ortiz as she was attempting to solicit
employees on March 7, 2003 condtituted interference with the Union’ s right to organize
employees.

The Employer’s Evidence:

The Employer’s response to this alegation conasts mainly an explanation of its
property rights and policy concerning solicitation on its property.

Director of Security Vinton testified that as part of his duties he is required to

safeguard the Employer’ s property and provide a safe environment for patients, visitors,

and employess®® Vinton stated that the Hospitdl is open to individuas who have

93 Vinton also testified that he has been the Construction Manager at the Hospital for the past 12 years. In
this capacity, he oversees any physical improvementsto the property for example new construction or re-
modeling. Inthisregard, Vinton testified that heisfamiliar with the property boundaries of the Hospital,
including the private versus public nature of the streets and structures. Hisknowledgeis based on his
responsibilities as a Construction Manager. He described what streets he thought to be private versus
public and noted them on Employer’s Exhibit No. 8. The Petitioner objected to the introduction of this
testimony based on the Best Evidence Rule of the Federal Rules of Evidence. The undersigned allowed the
testimony and the introduction of Vinton's description of what constitutes public and private boundaries.
See Transcript pages 640 - 660.
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business there, employees, physicians, patients and visitors of patients, and authorized
verdors and contractors. The Hospital is aso open to the genera public but the accessis
limited to people who have businessthere. In addition, Vinton testified that those areas
closed to the public include patient care areas and those departments that require
restrictions due to confidentia concerns or environmental issues.

Vinton testified regarding the Employer’s Solicitation Policy.®* In this regard, he
noted that the Hospital does not alow any solicitation whatsoever; thisincludes the
digtribution of any flyers. He stated that Union organizers are restricted to the cafeteria
and are dlowed to walk through the Main Lobby to access the cafeteria. He further noted
that Union organizers are not treated any differently than any other solicitor. Vinton
testified that employee organizers, on the other hand, do not have these restrictions and
are dlowed to engage in solicitation when they are not working, in patient care arees, or
with other employees that are on the clock. Vinton noted that the Hospital’ s response to
solicitation on its property isto stop it immediately by sending a security guard and
asking the party to discontinue its conduct. Vinton clams that this response is gpplied
uniformly.

Analysis:

In connection with this testimony and with any Employer argument concerning
property interests, the Petitioner submitted California State Pena Code and trespass
statutes.® It further argued in its brief that the Union had aright as per Cdiforniaand
Board law to organize employees within hospital premises, and that any trespass or

property interest argument was ingpplicable in otherwise lawful union activity. Although

% Employer’s Exhibit No. 9isthe Employer’s Policies and Procedures and No-Solicitation Rules.
% petitioner’s Exhibit Nos. 43 and 44.
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both parties have submitted case law in their briefs concerning the lawfulness of the
Employer’s solicitation policy and stance concerning non-employee union handbillers on
hospita property, that issue is of secondary relevance to the issue of objectionable
conduct during a representation proceeding.

Reather than prove that conduct was unlawful under the Act, an objecting party
need only show that the aleged conduct “reasonably tend [ed] to interfere with the
employees free and uncoerced choicein the dection.” Baja's Place, 268 NLRB 868

(1984); Avis Rert-A-Car System, 280 NLRB 580, 581 (1986).

l. March 11, 2003 Incident

As| noted under Objection No. 3, the evidence disclosed that the guards who
engaged in the aleged misconduct never asked the handbillers to leave the footbridge
where they were didtributing pro-union materid nor to cease their union activities.
Additiondly, they did not attempt to dissuade employees from accepting the handbills.
Moreover, the incident occurred not on the day of the actud eection, where one might
reason that employees would have been intimidated, but one entire day before. Although
the guards refused to move from that area and the Petitioner subsequently choseto
relocate the handbillers, thisis insufficient to establish interference with the Union's
activities

More importantly, as | noted in Objection No. 3, the impact to Unit A employees
who may have witnessed the guards standing next to the employee handbillers was de
minimus as the length of the incident lasted no more than 2 minutes. It is, therefore,
unlikely that employees were substantialy coerced so that to impede their free choice.

Therefore, | recommend that this portion of the objection be overruled.
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. March 7, 2003 Incident
Asdiscussed in Objection No. 4, there was no credible evidence that the
Petitioner’ s organizer was assaulted or that any Unit A employee was in the area a the
time of the aleged incident to observe the brief interaction between Ortiz and Vinton.
Hence, itisimmaterid here whether the Employer ultimately evicted Ortiz for genuine
and lawful trespass concerns. Rather, what is of consequence isthat no employee was at
the incident in order for his or her free choice to have been affected. Asaresult, |

recommend that this objection be overruled in its entirety.

Objection No. 7

The Employer threatened to count the approved absence of employee
Estela Cohn, who attempted to attend a representation hearingin

this matter, asan unexcused absence, and to reflect it assuch on a
disciplinary attendance review, and followed through on that threat.
The Petitioner specifically allegesthat Supervisor Suzie beach told
employeesthat they were not to talk with the Union befor e they spoke
to someone at the Hospital, interrogated employees about their union
activitiesand disciplined employeesfor attending the scheduled pre-
election hearing to which they had been subpoenaed.

Objection No. 9

During the critical period, Employer supervisorsand agents
interrogated employees about their support for the union and other
protected concerted activities. The Petitioner alleges Supervisor Suzie
Beach interrogated employees about their union and other protected
concerted activities.
Objection Nos. 7 and 9 will be considered together inasmuch as they
concern related or Similar conduct. In regard to the present objections, the Union
contends that the Employer unlawfully counted Estella Conn’s absence in order to attend

a pre-dection hearing as unexcused, and subsequently issued a disciplinary action for thet
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absence.  The Union further contends that Communications Manager Suzie Beach
interrogated empl oyees concerning their union activities by a voicemail thet she left for
Conn on February 14, 2003.
Petitioner’s Evidence:

The Union caled employee Estdla Conn to tetify concerning these objections.
Conn isemployed at Long Beach Memorid Hospitd asaPBX Operator in the
Communications Department.  Although employed in Unit B, asaPBX Operator, Conn
interacts with everyone a the Hospita including technicians (Unit A employees). She
supplies information to any and al departments. The Communications Department is
located in the basement next to Security.

Conn tegtified that on February 13, 2003 at approximately 10:00 p.m. or 10:30
p.m., shortly before she was scheduled to start work that night, she received a subpoena
to testify at the NLRB pre-dection hearing, which was scheduled a 9:00 am. the
following day. Conn was scheduled to the graveyard shift that same night from 11:00
p.m. until 7:00 am. and she subsequently caled her department to notify that she would
be absent. Conn spoke to operator Jackie Clark and told he that she needed to contact
Supervisor Suzie Beach to notify her that she had been subpoenaed and would not be able
to work that night. Conn was put through to Beach's extenson and |eft a voicemail
where she restated that she had been subpoenaed and would not be in to work.
Additionally, Conn called back %2 hour later and Clark told her that she had explained to
Beach that Conn had “called out.” She tedtified that she “called-out” because she felt

she needed to sleep before the Hearing. %

% Connis63yearsold. Shetestified to recently having poor health.
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On February 14, Conn arrived at the NLRB office at 9:00 am.®” When she
arived a her home that evening at gpproximately 6:00 p.m. or 7:00 p.m., she had a
message on her machine from Manager Beach. The message stated:

“...Call meassoon asyou can. | need to know what is happening. You left a
message stating that you had been subpoenaed by the Union, but what does that
mean? | mean, does that mean all CNA Union, the CNA or Steelworkers are
trying to unionize here? What is going on? You shou]d not” %g inand talk to
anyone before you talk to somebody here at the Hospital ...

In regard to this voicemail, Conn testified that she told al of the employeesin her
unit, Unit B, concerning the voicemail. She, however, did not tell any other employee
outside of her department about the voicemail that Beach had Ieft for her.

Two days later, February 16, Conn left a copy of the subpoena undernegath
Beach’sdoor. On February 19, at approximately 7:00 am., Beach gave Conn a
disciplinary action and told her that the hearing would be her sixth unscheduled
absence.”®

Conn testified that she told anyone that asked her about the NLRB hearing, that
she was written up for attending the hearing. She recdlstdlling employees that belonged
to the following classfications about her discipline: Respiratory Care, Nuclear Medicine,

Ultrasound, Radiology, and LVN’sin the Emergency Room. Conn testified that

employees would approach her and comment, “1 anan LVN or aTech” “I work in

97 take administrative notice that Conn did not testify because the parties reached a Stipul ated Election
Agreement.

% pgtitioner’ s Exhibit No. 22,

99 Conn also gave testimony concerning another disciplinary action that Beach gave her concerning
unscheduled absencein A pril 2003, which date is outside of the critical period. The Union proffered this
information in an attempt to establish discriminatory motive against Conn. Specifically, Conn testified that
during thisincident, once Conn had provided Beach with a Doctor’ s note excusing her absences, Beach
tore up the disciplinary action form and stated, “Y ou are not out of the Woods Yet.” The Union maintains
that this comment demonstrated that Beach was “out to get” Conn in retaliation to her Union activities. In
response, Beach denied making that comment and further denied making any reference to the Union or the
pre-election hearing during this second disciplinary action against Conn.

79



Ultrasound” “I saw your picture’ in aunion flyer, and then asked her if she wasaunion
representative. Conn testified that she would reply that she was pro-union, but was
disciplined for going to the Hearing. Conn stated that this happened about a dozen to two
dozen times before the dection. Conn was unable to recal specific individua names that
shetold thisto, but claims to have told some Unit A employees, aswell asUnit B and C
employees. She noted that she did not keep track of how many Unit A people she spoke
to about being disciplined.

Conn noted that the Employer’s Time-Off Policy says that employees can be off
to “serve asjurors or witness.” %% With respect to the Hospita’ s policy concerning
unscheduled absences, Conn testified that she was to attempt to contact her supervisor
two hours before the scheduled shift

Conn further testified that she overheard Beach “half adozen” timestell other
operators that she would give them overtime but to be aware that if they voted for the
union, she would have to go by seniority and they would not received overtime. Conn
contends that the first time Beach said this was at the end of September 2002. Between
January 30 and March 13, 2003, Beach said this maybe three times. 10
Employer’s Evidence:

The Employer presented two witnesses to rebut the Union’s contentions. Suzie
Beach and Jonathan Berke.

Communications Manager Suzie Beach

Beach has been the Communications Manager for gpproximately 5 years. She

overseesthe daily activities of PBX operators and information desk gtaff in the Main

100 Employer’ s Exhibit No. 32 isthe Employer’ s Attendance Policy.
101 This specific conduct was not alleged anywhere in the objections. Moreover, the alleged threats
occurred in Unit B.
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Lobby. All of her employeesarein Unit B. Beach testified that from December 8, 2002
through March 1, 2003, Estella Conn was scheduled to work the graveyard shift, which
hours are from 11:00 p.m. to 7: 00 am.'%? Only two employee are staffed on the
graveyard shift.

Beach tedtified that the Hospital’ s Attendance Policy states that an employee may
only have five unscheduled absences and 10 unscheduled tardiesin a 12-month rolling
caendar year. According to Beach, the term “unscheduled” means anything not pre-
goproved by the manager without distinguishing the actua reason for the absence. For
example, if an employee “cdls out” sck, that absence is counted as unscheduled. After
the sixth unscheduled absence, an employee isissued awritten disciplinary warning.*%®

To not count an absence as unscheduled, the employee needs to give the manager
as much notice as possible. Beach tedtified that there was no set time limit in writing and
that the determination to count an absence as unscheduled for lack of notice would
depend on the circumstance and she would have to seek guidance from Human
Resources. Beach considers the norm for calling absent to be at least 2 hours before the
dart of the shift. Beach tetified that she determines whether she will approve time-off
based on coverage issues. According to Beach, her staff generdly gives her 24 hours of
notice.

According to Beach, she verbaly counsded Conn for excessive unscheduled
absences on February 4, 2003. At that time, she issued Conn an Attendance Update

Sheset, which indicated that Conn had reached the limit of alowed unscheduled

102 The Employer submitted staffing schedules for this period of time. Employer’s Exhibit No. 17 (a)

through (c).

103 Beach noted that in the past six months she has i ssued written disciplinary notices to Estella Conn, Ruth
Clark, and Carol Yinguez for reaching the sixth unscheduled absence mark.
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absences.'® On February 13, 2003, Conn called in approximately 40 minutes before her
shift was scheduled to begin and stated that she would not be attending work. According
to Beach, when Conn initialy caled in, she did not state the reason for her absence 1%°
Beach clams that she then had to find someone to cover for Conn.

Beach testified that when she arrived the next morning to work, February 14,
2003, she had a voicemail from Conn stating that she had been subpoenaed and was
therefore not going into work. (The voicemail had apparently been Ieft the night before.)
Beach testified that she called Conn to see what was occurring because she was unaware
of asubpoena until she listened to Conn’s message that morning. 1% Beach then
consulted with Human Resources Director Jonathan Berke because she had never dedt
with a subpoena and did not know how to proceed. Berke contacted Beach later that
same day and advised her that the absence was an unscheduled one and to proceed with
the disciplinary warning. Beach tedtified that Berke indicated that other employees had
been subpoenaed and had scheduled the time-off with their managers two to three days
ahead of time. Beach tedtified that as of this date, she had till not seen the subpoena.

The following Wednesday, Beach met with Conn and told her they needed to
speak concerning her attendance because “they needed to put her back on track.” Beach
told Conn that her absence put her over the limit and as aresult she wasissuing Conn a

written disciplinary notice!®” Beach daims that she did not say anything else to Conn

104 page 2 of Employer’s Exhibit No. 6.

105 The Employer submitted aCall off Form that staff completes when an individual advises he/she will be
absent. The form indicates that Conn did not state areason for her absence when sheinitially calledin..
Employer’s Exhibit No. 18.

108 This is the same message that Conn testified to earlier. Petitioner’ s Exhibit No. 22.

197 Employer’ s Exhibit No. 6.
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during thismeeting. Beach denies teling Conn that she was being disciplined for
attending the NLRB hearing.

Beach tedtified that Conn never told her that she received the subpoena from the
Petitioner, or did Beach inquire. Beach stated that, assuming Conn had received the
subpoena at 10:00 p.m. on February 13, 20023, the only way she could have avoided
receiving an unscheduled absence was if Conn had actualy worked her scheduled
graveyard shift.1%®

In response to Conn's alegations that Beach threatened Unit B employees, but
which were not aleged as an objection, Beach denied telling anyonein her daff thet if
the Union were voted in, she would not be able to give them overtime or shift changes.
She further denied telling employees that if newer employees were hired, they would be
lower men on the totem pole. Beach denied telling employees that they would be sorry if
they voted in the Union. She acknowledges stating that Union contracts are negotiated
and certain items such as overtime are handled by seniority and if it was negotiated in the
contract. She specifically noted to her staff that in the RN contract, time off was granted
by seniority,

Director of Labor Rdations Jonathan Berke

Berke confirmed that Beach advised him that she had an employee who had
caled right before her shift and said that she had been subpoenaed. Beach asked Berke if
he knew anything about the subpoena, and what course of action she should undergo

given the lack of notice. Beach specificdly asked him whether she should count the

108 During Cross-Examination, Beach noted that in her five years as manager, she did not recall any

employee calling in less than one hour before their shift because of something “coming up”, not during the
scheduled shift, but rather, immediately after the shift ended so that the employee might need to sleep
during the scheduled shift.
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“cal-out” as an unscheduled absence. Berke told Beach that he would have to discuss
the matter with Executive Director of Human Resources Ron Chavira and would get back
to her. Thereafter, Berke and Chavira concluded that the absence should be counted as
unscheduled because of the lack of notice given to Beach. Berke then contacted Beach
and told her to count the absence as unscheduled. Berke testified that no other employee
who was subpoenaed to testify at the Hearing had their absence counted as unscheduled.
Analysis
l. Unexcused Absence and Disciplinary Action

The test for evaluating a party’ s pre-eection conduct is an objective one.
“The law is clear that the subjective reactions of employeesto dleged thrests are
irrdlevant to the question of whether there was in fact objectionable conduct.

[R] ather, thetest is based on an objective standard.” Cambridge Tool Mfg., 316 NLRB

716 (1995).

The uncontroverted evidence reveded that Conn caled to notify her supervisor of
her absence 40 minutes before the start of her shift. This was in non-compliance with the
notification practice and standards of her department. Moreover, the evidence adduced
disclosed that absences which are not pre-approved by management are classified as
unscheduled. The testimony, which was supported by documentary evidence, further
indicates that Conn had accumulated 6 unscheduled absences and as per the Employer’s
established Time and Attendance Policy, caled for disciplinary action. Conn was warned

of this possihility just one week before the incident in question.



Although the Petitioner argued that the absence should never have been counted
as unscheduled because of the issuance of the subpoena. The fact remains that Conn
recelved a subpoena to testify on February 14 and not on the evening of February 13,
which she was schedued to work and for which she “called-out.” Thelaw isclear thet a
federal subpoena excuses an employee from attending work, when that subpoena
coincides with the employee swork schedule. Accordingly, the issuance of the
disciplinary action for accumulated unexcused absences was not unreasonable under the
circumstances.

With respect to the contention that Conn’s dissemination of information to Unit
A employees concerning her discipline, interfered with the eection as noted above. The
standard is not the employee’ s subjective view of the employer’s conduct. In the present
case, Conn erroneoudy told employees that she was disciplined for attending the pre-
election hearing. However, thisismerdy Conn's subjective interpretation of why she
was disciplined and not the actud reason for the discipline.  Therefore, it is not relevant
to the employer’ s dleged objectionable conduct. In this regard, the Employer cannot be
held responsible for how an employee chooses to interpret avaid and lawful disciplinary
measure.

Moreover, even assuming such statements could arguably interfere with the
election, | do not find Conn’ s testimony that she conveyed thisinformation to Unit A
employeesto be credible. In thisregard, | found Conn’s assertions ambiguous and
unreligble. She stated that she would tell anyone who asked her about the hearing, that
she had been disciplined, but she was unable to detail exactly who shetold and when she

told them. Given the large number of existing Unit A employees, and the number of
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employees she clamsto have told of her discipling, it is reasonable to assume that she
might have recalled at least one name. Furthermore, the Union failed to present even one
witness to corroborate that Conn had spoken to them about her discipline.
. Interrogation Through Voicemail

The Board has held that interrogation of employeesis not unlawful per s2. In
determining whether or not an interrogation violates Section 8 (a) (1) of the Act, the
Board looks a whether under al of the circumstances, the interrogation reasonably tends
to interfere with, restrain, or coerce employeesin the exercise of their Section 7 rights.

Emery Worldwide, 309 NLRB 185, 186 (1992). Where someone is an open and active

union supporter, is questioned regarding thair sentiments but the inquiry is
unaccompanied by threats or promises, the interrogetion is not unlawful. Rossmore
House, 269 NLRB 1176, 1177 (1984).

In the present case, it is undisputed that, in response to Conn’'s “call-out” for her
shift, Beach left avoicemail for Conn asking what was occurring, what the subpoena
meant, and whether this mean that there was unionization a the Hospital. She further told
Conn that she should speak to someone at the Hospital before she complied with the
subpoena.

Although it is unclear whether Conn was & that time a known union supporter,
the circumstances surrounding the interrogation are not such that the incident would rise
to aviolation of the Act. Inthisregard, the interrogation arose out of Conn caling-out
because of a subpoena and not by Beach approaching Conn out of the blue with inquiries
regarding the Petitioner. Beach credibly testified that she had never dedlt with a

subpoenaissue and was unclear as to what it meant and how to addressit. Therefore, the
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nature of the information sought was not meant to coerce Conn, rether to clarify why she
had received the subpoena and why was missing her shift. Moreover, the evidence failed
to disclose that Beach'sinquiries were accompanied by any threats. Furthermore, the
evidence reveded that Conn did not tell anyone outside of her co-workersin Unit B
about this voicemail. Thus, no Unit A employee, was avare of such interrogation and
could nat, therefore, have been coerced in any way.

Inlight of these circumstances, | recommend that this objection be overruled in its
entirety.

Objection No. 8

During thecritical period, at captive audience meetings held by the
Employer, the Employer identified and mocked union supporters, and
told them to go the front of the room, while all “ hard-working”
employees should go to the back. The Petitioner contendsthat during
a captive audience meeting on February 13, 2003, Supervisor Marilyn
Rodriguez and an anti-union agent of the Employer identified and
mocked union supporters.

Objection No. 27
During thecritical period, at a captive audience meeting, the
Employer, through a supervisor and agent, interrogated and
intimidated an employee about the fact that the employee was taking
notes, and asked her is shewas going to report back to “your union,”
and further interrogated and harassed the employee about her
photograph | aunion flyer. The Petitioner specifically allegesthat in
or about February 2003, Director of Labor Relations Jonathan Berke
interrogated and intimidated employees about union/and or protected
concerted activitiesin which they may have been engaged.

Objection Nos. 8 and 27 will be consdered together inasmuch as they
concern related or smilar conduct.
No evidence was presented to support the dlegations contained in Objection Nos.

8and 27. |, therefore, recommend that Objection Nos. 8 and 27 be overruled.
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Objection No. 10
During thecritical period, the Employer, through supervisorsand
agents, threatened employeeswith retaliation for supporting the
Union. The Petitioner allegesthat on March 6, 2003, Manager Nancy
Fleeman threatened employeesin retaliation for their support for the
Petitioner.

No evidence was presented to support this allegation. Inasmuch, | recommend
that Objection No. 10 be overruled.

Objection No. 11

During the election, Employer supervisorsand agents entered the
polling place several minutes befor e the voting was scheduled to close
for that session, and announced their intention to close the area, and
conducted themsalves accordingly, ther eby interfering with the
election. The Petitioner allegesthat Employer Representatives
Jonathan Berke, Ron Chavira, Nancy Schuttenhelm, and Patti Ossen
engaged in such activities during the polling on March 13, 2003.

No evidence was presented to support this allegation. 1 recommend that

Objection No. 11 be overruled.

Objection No. 12

During and before the polling times, on election days, Employer
agents stationed themselves at or near the entrancesto the polling
place and surveilled employees who wer e preparing to vote or
deciding whether to vote, thereby preventing a fair election.
Petitioner allegesthat on or about March 13, 2003, M anagement
Representative watched employees asthey gathered to vote.
Petitioner’s Evidence
The Petitioner called CNA Organizer Glennis Goldent+Ortiz to testify regarding
this Objection. Ortiz testified that on March 13, 2003, at approximately 7:45 p.m., she
went to the hospita for the closing the dection polls. She noted that it was getting dark
at thetimethat she arrived. She saw a sign outside of the Houssel’ s Forum, that

indicated that the polls were in session, and which led to the lobby adjacent to the
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Houssdl's Forum where the voting was occurring. 2% She then went to the bottom of the
main steps of the Hospitd to wait for the polls to close and to meet with union organizers
Judy Lawton and Fernando Lozada. Ortiz testified that at approximately 7:50 p.m. or
7:52 p.m., she saw Director of Labor Relations Jonathan Berke and Executive Director of
Human Resources Ron Chavirago over and stand next to the sign. She dleged that they
were both facing down towards the glass doors of the lobby of the House' s Forum. Ortiz
was standing about 20 to 30 feet away from Berke and Chavira

Ortiz did not know whether employees congregated in the lobby area outside of
the Houssdl’ s Forum.  She stated, however, that you had to walk through the lobby to get
indde of the Houssl’s Forum. Ortiz testified that you could see into the lobby area from
where Berke and Chavirawere standing. Ortiz admitted that she did not see anyone
attempt to enter the polling area through where Chavira and Berke were standing.
Additiondly, she noted that the glass doors were not the only means by which to enter
the lobby area and admitted that she was unaware if employees were entering through
another area of the Hospital.
Employer’s Evidence:

The Employer presented three witnesses to testify concerning this objection:
Director of Labor Relations Jonathan Berke, Executive Director of Human Resources
Ron Chavira, and Patty Ossen.

Director of Labor Rdations Jonathan Berke

Berke tegtified that no one from Hospital management accompanied him to the

closing of the polls on March 13, 2003. Approximately 5 to 10 minutes prior to the

109 The voting was actually inside of the Houssels Forum and not in the |obby area adjacent to it. (Ortiz
referred to the building where the Houssd s Forum is actually located inside of, as the Houssels Forum
itself.)
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closing of the palls at 8:00 p.m., he was standing done at the top pf the steps of the
Houssdl’s Forum. Berke noted that he was standing two to three feet in front of where
the easel was |located barring management from proceeding.*'° The easdl had asign that
sad, “ Stop, No Management Permitted Beyond This Sign, Election.” At about 7:55
p.m., he saw union organizer Lozada accompanied by awoman walking down the steps
past him and going down towards the Houssdl’ s Forum.***

Berke testified that he stood at this same spot for the entire 5 to 10 minutes prior
to the opening if the polls. Additionally, he stated that for most of that time, he was
looking towards the parking lot and away from the Houssdl’s Forum.  Berke testified
that he did not notice any employees down the stairs or waking by during the period that
he was standing in that area. Shortly after 8:00 p.m., Berke went downdtairs into the
Houssd’ s Forum to close the polls. According to Berke it was nighttime and dark
112

outsde.

Executive Director of Human Resources Ron Chavira

Chaviratedtified that he did not participate in the closing of the ection pollson
March 13 at 8:00 p.m. He was at the Hospitd that day, but left a approximately 4:15
p.m. or 4:30 p.m. He had dinner and then attended a negotiation class at Cerritos College
with Patty Ossen.  The class was from 6:00 p.m. to 9:30 p.m. He testified that he did not

return to the Hospital after that time.

110 Employer’s Exhibit No. 15 (b) is a photograph of the exact area that Berke claims to have been standing
at thetime. Additionally No. 15 (&) through 15(€) depict the entire areawhich is the subject of discussion.
15 (f) is a photograph taken inside of the Houssel’ s Forum and facing the steps where Union Organi zer
Ortiz alleges Berke was actually standing.

11 Herecalls the exact time because he looked at hiswatch and thought that they should not be proceeding
to the election polls before 8:00 p.m.

112 Employer’ s Exhibit No. 16 (a) through 16 (c) were taken recently at the request of Director of Security
Marion Vinton, and purportedly depicts a nighttime view of the areain question and which is documented
in footnote 16. It should be noted again that these pictures were taken recently and not during the week of
the election.
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MHS Senior Vice-President of Human Resources Patty Ossen

Ossen tedtified that she did not participate in the closing of the polls on March 13.
She further stated that she went to dinner and attended a class with Ron Chavira
Analysis:

| do not credit Ortiz' testimony. As| noted previoudy in this report, | found her
to be continuoudy evasive throughout her testimony and did not appear forthright in her
answers. Moreover, her testimony directly contradicts the testimony of two credible
witnesses whose testimony indicates that Ortiz could not have seen Berke with Chavira
that evening. Chavira, who Ortiz claimed to have seen a the site with Berke, was at a
class with Ossen, miles away from the incident. In addition, Berke testified that he was
done a the time of the dleged incident. This corroborating testimony indicates that it
was not possible for Chavirato have been engaged in any misconduct.

In addition, | find Ortiz' testimony unreliable due to her physicd ability to
perceive the dleged misconduct. In this regard, by her own admission, it was getting
dark at the time she arrived at the scene. She also stated that she was 20 to 30 feet away
from Berke and the non-present Chavira, which means that she was even farther away
from the Houssel’ s Forum. The documentary evidence disclosed that one would have to
be at the top of the stairsin order to even look down into the Houssal’ s Forum Lobby
area. Ortiz was admittedly not in that area. These factors disclose that she was incapable
of accurately perceiving whether or not Berke could see into the Houssel’ s Forum.

Furthermore, even assuming arguendo that Berke was at the top of the sairs
looking towards the Houssdl’ s Forum as Ortiz aleged, there was no evidence that

employees passed by Berke in order to enter the lobby of the Houssdl’ s Forum or that
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they were congregated in the lobby waiting to enter the Houssel’ s Forum in order to vote.
Inthisregard, | credit the testimony that so that Berke did not see any employee or that
he spoke to anyone as he was waiting for the polls to close.

The Petitioner cited Robert’s Tour’s, Inc., 244 NLRB 818, 824 (1979) quoting

Belk's Department Store of Savannah, Ga., Inc., 98 NLRB 280 (1952), in support of its

contention that the mere presence of supervisors, even if they were some distance avay
from the polls and did not say anything coercive to employees interfered with the

election. However, both Robert’s Tours and Belk’s Department are ingpplicable to the

present case. In Belke, two employees stood next to the door where employees had to
exit in order to enter the polling place and checked their names off on alist asthey did

s0. During this same time, supervisors were sationed in the area where employees were
gathered while waiting to vote. Further, one supervisor paced back and forth in the space
where employees were required to pass through in order to get to the polling place.
Robert’ s Tours dedlt only with the issue of list keegping and not with supervisory presence
near the polling area.

In the present case, the dlegation is that Berke and Chavira were standing at the
top of the stairs looking down towards the lobby where the employees would have to pass
through in order to enter the voting area. Unlikein Belke's, Berke was not stationed in
the area were employees were waiting to vote, nor was he pacing in an area where
employee were required to pass through in order to enter the lobby that led to the polling
area. Infact, by Ortiz own admission, employees could enter the lobby through doors
other than the one that Berke is alleged to have looked down upon from the top of some

dars Likewise unlikein Belke's where employees presumably saw their supervisorsin
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the same waiting area, there is absolutely no evidence that any employee saw Berke.

Moreover, as| have dready noted, | give no credit to Ortiz' recollection of the aleged

misconduct.

In light of these facts, | recommend that Objection No. 12 be overruled.

Objection No. 16
During thecritical period, the Employer told employees digibleto
vote that despite the presence of “CNA/USWA Healthcare Workers
Alliance’ on that ballot asalabor organization, the only union that
would represent the employee if the union won the election would be
the Stedworkers. The Petitioner maintains that employees r eceived
flyerswherethe Employer misrepresented the Stipulated Election
Agreement. The Petitioner allegesthat these misrepresentationswere
athreat to interferewith theinternal gover nance of the union and
interfered with the election.

Objection No 19

During thecritical period, the Employer distributed a flyer, which
misinfor med employees about the National Labor Relations Act and
the Board that a dues check off clause could result in duesbeing
“automatically deducted from employees paychecksif the Union won
by stating, that a dues check off clause could result in dues being
“automatically deducted” from employees paychecksif the Union
won. The Petitioner allegesthat the Employer in or about February
18 and 20, 2003 distributed such flyers.

Objection No. 20

During thecritical period, the Employer, through flyersdistributed
on or about February 18 and 20, 2003, solicited grievancesfrom
eligible voters.

Objection No. 24

During thecritical period, the Employer distributed a flyer indicating,
and otherwise told employees, that if the union won, the Employer
would not be able to accommodate employees needsfor consideration
in scheduling and time off, that promotion might be precluded, and
that they would lose their confidertiality. The Petitioner specifically
contendsthat the Employer distributed flyers, which stated that they
would not be able to speak to their manager sto accommodate
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employees with regardsto their change of shifts and days off if the
employees voted for the union.

Objection Nos. 16, 19, 20, and 24 will be considered together inasmuch as they
concern related or smilar conduct.

Petitioner’s Evidence:

The Union cdled employee Leland Hylton to testify regarding these objections.
Hylton tedtified that on or about February 10, 2003, he received Employer flyer dated
February 10, 2003.12 Among other things, the flyer states:

Long Beach Memorial Medical Center and Miller Children’s Hospital received

notification that the Memorial Alliance, which is made up of the United Steelworkers

of America and the California Nurses Association, has filed a petition with the National

Labor Relations Board to represent our maintenance, service and licensed technical employees/

Ask your self these questions:

Dol really want to pay duesto berepresented by the Steelworkers?
Will the Steelworkers be able to represent my interests?

He testified that on or about February 17, 2003, he received another flyer from
the Employer.*** This flyer discusses the dates, times and voter categories for the
election.

On or about February 18, 2003, Hylton received another flyer from the
Employer.*®> Among the items discussed in the flyer are:

To be a union member, you have to pay union dues,

Even if you don’t want to be a member, you may have to pay dues if the CNA/USWA
(United Steelworkers) Healthcare Workers Alliance negotiates a Union security Clause, and

CNA/USWA (United Steelworkers) Healthcare Workers Alliance dues may be automatically

deducted fromyour paycheck, if the CNA/USWA (United Steelworkers) Healthcare Workers
Alliance negotiates a Dues Check-Off Clause...

Hylton aso testified that on or about February 20, 2003, he received aflyer from

the Employer. 11® Theflyer, which istitled “ Advantages of Staying “Union-Free” states

113 30int Exhibit No. 8.
114 30int Exhibit No. 9.
115 30int Exhibit No. 10.
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...Retain Flexibility:

Management may |lose its ability to treat employees as individuals on various issues, including
scheduling, performance-based pay, benefits, and time off due to contract restrictions. Under a
union contract, the hospital may not be able to consider individual employees circumstances, but,
rather, must observe specific contract terms.

Seniority policies may place limitations on who may be promoted or transferred.

If the Union is elected, employees may lose “ independence” and in some cases*” confidentiality” if
the negotiated contract requiresthat all matters be raised through a formal grievance procedure.

...Retain Your Voice:
LBMMC/MCH employees can now directly submit any concern or recommendationsto their

supervisors, administration, Human Resour ces and the Committee of 300. If the Unionis elected
asyour bargaining representative you may lose your voicein favor of the group....

Hylton received yet another flyer from the Employer on or about February 26,

2003.1Y7 Tha flyer Sates

Who isthe“ Alliance?”

The Alliance the Web says,
“The CNA will continue to organize RNs into CNA. The United Steelworkers Association,
through its own Health Care Council,, will organize other employees...”

The Bottom Line
No matter what the “ Alliance” says, if the union is elected, it isthe Steelworkers who will
represent you — not the CNA.
Can you really afford to allow the union to represent you when it won’t even tell you
Whoitreallyis?...

Employer’s Evidence:

Executive Director of Human Resources Ron Chavira

Chaviratedtified that the Hospita did not send out different flyers or publication
to staff based on their unit (A, B, or C), rather everyone received the same publications.
He further noted that the “ Facts Matter” publications were not aways “run” by him and
that it was CEO Bob Schweigert that gpproved them. Chaviratestified that he did not

review the publications dl of the time before they were distributed.

118 30int Exhibit No. 11.
117 30int Exhibit No. 15.

95



Analysis:

Although the Board has fluctuated on its views concerning misrepresentations
during eection campaigns, in 1982 it reingtated the standard that the Board will neither
probeinto the “truth or falsty of the parties campaign satements...” nor set asde an

election on the basis of mideading satements. Midland Nationd Life Insurance, Inc.,

263 NLRB 127, 132 (1982); Shopping Kart Food Market, 228 NLRB 1311 (1977).

Notwithstanding, the Board noted that it would continue to set aside eections when
documents are so deceptive that it prevents employees from recognizing the propaganda
“for what it iS” or where the campaign conduct contains threats and/or promises, which
would tend to interfere with an employees free choice. Id. at 131-132. In applying
Midland, the Board has held that a misstatement of the law or fact, is not grounds for

seiting asde an dection. John W. Galbreath & Co., 288 NLRB 876, 877 (1988).

The evidence submitted concerning the Employer’s alleged misconduct is of the
same type that Midland refused to find objectionable. The campaign materid that the
Employer put forth is not so deceptive in nature that a reasonable employee would not be
ableto discern that it is merely propaganda. In thisregard, thereis ample of evidence
throughout the record that not only is there an affiliation between the Stedlworkers and
CNA, but employees were aware that the Hedlthcare Workers Alliance held an afiliation
with these two labor organizations. The Union itsdf made this known to employees
through the digtribution of buttons, lanyards and pull-tabs that carried the insgnias of
both the CNA and the Stedworkers in conjunction with the Alliance inggnia. Itis
therefore highly doubtful that employees would not have been able to recognize the

Employer’s campaign materia as mere propaganda. Additiondly, none of the flyers
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digtributed by the Employer contained any threats, promises, or were coercive in nature.
They date that things “may” occur depending on the flux of negotiations but never
threatened employees with sure the loss of any benefit.

At mogt the Employer may be guilty of misrepresentation of fact and/or law,
however, thisin and of itsdf is not objectionable conduct. Asaresult, | recommend that
this objection be overruled.

Objection No. 18

The Employer allowed supervisorsand manager sinsde the polling
place during the éection. The Petitioner claimsthat supervisorsand
manager s wer e allowed into the polling area to cast their ballot which
ballots wer e subsequently challenged by the Petitioner on the basis
that they were supervisorswithin the meaning of Section 2(11) of the
Act.
Petitioner’s Evidence:
The only evidence presented regarding this objection consisted of two employee
witnesses cdled by the Union: Leland Hylton and Judy Lawton.
Leland Hylton
Hylton testified that he acted as a Union observer on March 12, 2003, the first day
of the dection. He observed the polls from 2:00 p., to 5:00 p.m. and from 6:00 p.m. to
8:00 p.m. Hylton testified that he chalenged three to four employees that day.
According to Hylton, he challenged the ballots of Ultrasound Lead Tech Diana Solis and

Sysems Anayst Eric Anue*® He could not recall who ese he challenged.

118 The record does not disclose specifically on what basis Hylton challenged these employees.
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Judy Lawton

Lawton testified that the Union intended to challenge Ultrasound Lead Tech
Diana Solis, Eric Anue, Karen White, Vic Tudo, Linda Cox and Adalin Oderan.™*

No other evidence was presented to support this alegation.?°
Analysis:

The burden of proving Section 2 (11) supervisory satus rests on the party
asserting than an employee is a supervisor within the meaning of the Act. NLRB v.

Kentucky River Community Care, Inc., 532 U.S. 706 (2001). Section 2 (11) of the

National Labor Relations Act States:

“The term “supervisor” means any individua having authority in the interest of

the employer, to hire, transfer, sugpend, lay off, recall, promote, discharge, assign,

reward, or discipline other employees, or respongbly to direct them, or to adjust
their grievances, or effectively recommend such action...”

The Board has held that the exercise of any one of the Section 2 (11) primary
supervisory indiciais enough to confer supervisory status so long asit is exercised with
the use of independent judgment, and is not routine or clericd in nature. Opdlika
Foundry, 298 NLRB 897, 899 (1986).

In the present case, the evidence presented is insufficient to establish that any
upervisors or managers even entered the polling area. In this regard, the Union failed to
submit specific and clear evidence of which supervisors or managers they were referring

to in ther objection, and whether or not these unknown individuas were actua

supervisors and managers within the meaning of Section 2(11) of the Act. The mere fact

119 gimilarly, the record does not disclose specifically on what basis these employees were on the list to be
challenged.
120 The Union did not addressthis objection in its brief.
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that Union observers chdlenged individuas as supervisors or managersis insufficient to
establish supervisory status.

Moreover, a mogt it isdleged that supervisors went indgde of the polling areaiin
order to cast their ballot. Thereis no evidence that these aleged supervisors spoke to
anyone while waiting to vote, that they surveilled employees waiting to vote, or even how
long they werein the polling area. In fact, there was no evidence of anything remotely
improper.

Asaresult, | recommend that Objection No. 18 be overruled.

Objection No. 22

During thecritical period, the Employer polled employees about their
preference on how they would vote and specifically, that Supervisor
Johanna Mondaca interrogated employees asto their union
sentiments.

No evidence was presented to support the alegations embodied in Objection No.
22. Accordingly, | recommend that Objection No. 22 be overruled.

Objection No 23

During thecritical period, the Employer, through supervisorsand
agents, expressed to employees approval of their anti-union stands
during work-time, while in working and patient care areas, in the
presence of other employees, while denying the same opportunity to
pro-union employees and agents. The Petitioner specifically alleges
that on or about March 6, 2003, the Employer per mitted anti-union
employees to pass out anti-union campaign material during working
hours, while at the same time denying pro-union employees
permission to engage in smilar activities.

Petitioner’s Evidence:
No direct evidence was presented that on or about March 6, 2003, the Employer

permitted anti-union employees to pass out anti-union campaign materia during working
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hours, while at the same time denying pro-union employees permisson to engagein
gmilar activities

Employee witness Leland Hylton, who testified that his understanding was that
discussing the union while on work time was aviolation of the Employer’ srules, was the
only possible evidence that was submitted on this subject matter. He noted that he was
confused about this policy because managers could discuss union things to employees but
employees amongst themselves were not free to discuss things about the Union during
work hours. He testified that Manager Julie Lane engaged in this type of conduct. He,
however, was unable to provide the exact dates or times of when Lane engaged in this
activity.

| do not credit Hyland' s testimony inasmuch as the information he provided was

vague. Moreover, he was unable to recollect specific incidents of this aleged activity by
Employer Supervisor Julie Lane. Thiswas the only evidence submitted by the Union and
it did specifically pertain to the allegation in their objection.***  Inasmuch, | recommend

that Objection No. 23 be overruled.

121 The Union did not address thisissuein their brief.
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Recommendation

The undersigned, having made the above findings and conclusons, viewing the
aleged conduct individualy and cumulatively, and upon the record as awhole,
recommends that the Petitioners Objection Nos. 1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 16, 17,
18, 19, 20, 22, 23, 24 and 27, be overruled. Accordingly, it isrecommended that a

Certification of Results of Election be issued.*??

Dated Los Angeles, California, this 25" day of July 2003.

TirzaP. Cagtdlanos

Hearing Officer

National Labor Relations Board
Region 21

122 Ynder the provisions of Section 102.69 of the Board’ s Rules and Regulations, Series 8, as amended,
exceptions to this report may be fled in Washington, D.C. 20570. Exceptions must be received by the
Board in Washington by August 8, 2003.
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